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! | INDEN 10 !;.\AI\IINA'IPIONS& LNHIBIIS I (DEPOSITION EXHIBIT NO | WAS MARKED )
2 Fxammation age 2 N ’
3 Dircet bv Ms Tovee 5 . ERIC FOGLE,
4 .. 3 having becn duly swom,
5 Deposition I'\hibit Page 4 testilied as follows
¢ I Notiee of Deposiion > 3 MS JOYCE This deposition will
7 2 Dircet Testimonv 9 6 b d d d th
% 3 Attachment 2 27 ) ¢ conducted m accordance with the
9 4 FCC03-36 +4 7 gencral stipulations as sct forth m the
DI 1(.,.11-\,1 ce I\;ﬂ I SU 8 Civil Rules ol Procedure
S e o 9 DIRECT EXAMINATION
- = - ; ~ e
3 8 Special Construction Chech Sheet 91 L0 BY MS JOYCE
14 9 Attachment 4 156 11 Q Pleasc state your name and busincss
13 10recal-aod 137 12 address for the record
161 om No 4141 ' I3 A My namc s Enc Fogle My business
17 12FCC 03-36 152 AR N -
18 13 Agicement General Terms and 14 address 1s 675 West Peachtree Street
Conditions 203 5 Atlanta. Georgla
19 ;
E ’ ; . .
14 Ordar Now PSC-03-13581 OF- 1P 242 16 Q Good morning My namc 1s Stephanic Jovee,
20 17 and ] am counscl for the followmg
15 Ducet Testumony of Kaihy Blake 246 18 companics NuVox. New South. KMC. and
21 ) ] 19 Xspedius Do you understand that they arc
16 Docket No P-100. SUB 133 252 b} " 9 i
s 0 pctitioners 1 this action
17 Hem No 4-8(A)-1 272 21 A Yes. ldo
23 22 Q And n North Carolina. they 're called
X ct No |2 SUB 133
18 Dochat No P100 SUB 133). 23 competitive local providers or CLPs 11|
24 Comphance Fihing Lxcculive “ .
Summai 275 24 usc that acronym, will that make scnse?
23 25 A Yes

NICOLLE FLEMING & ASSOCIATIES

(919) 567-1

123



lomt Pctitoners v Lrie Fogle 6/29/2004
Bellsouth
Page 6 Page 8
1 Q AndifIcalled them competitive local I A Tbchicve four or five tumes
2 cxchanges carmners or CLECs. would that 2 Q And! believe you understand the rules.
3 makc scnsc to you? 3 but just m bricf. you understand you've
4+ A Yes. 1t would 4 bcen sworn?
5 Q Generally. I'm gomg to refer to thesc 5 A Yes.ldo
6 companics as Jomnt Pctitioners  Wili that 6 Q You understand that the answers vou give
7 makc sense to you? 7 to mc today could be used at a hearing as
8 A Yes.itwill 8 il vou were present at that hearing?
9 Q Mr Fogle. do you know why vou're here 9 A Yes.ldo
10 today” 10 Q And vou understand that the court reportcr
11 A 1bclieve I'm here to give a deposition L1 cannot rccord a nodding of the head. and
12 QQ I'm handing vou an cxhibit that's been 12 so audiblc answers are appreciated?
13 marked | Have you secn this document 13 A Yecs. Ido
14 before? 14 Q And are there any medications or 1s there
15 A Yes.Ihave 13 any condttion that would prevent vou from
16 Q Canvou tcll me what it 1s? 16 answering the questions that I'm gong to
17 A IU's anotice of deposition of Eric Fogle 17 posc to vou todayv?
18 Q Do vou recall the [irst time vou saw this 18 A No. there's not
19 document? 19 Q And | would ask just lor sake of clarity
20 A 1belicve I saw it in my c-mail last week 20 and our court reporter's abihity 1o
21 Q Now, [ direct your attention (o thc bottom 21 transcribe that vou let me fimish my
22 of the first page U states that. 22 questions before vou give vour answer
23 pursuant to Rule 30(b)(6). the witness 23 A Okas
24 should be prepared to respond to qucstions 24 Q I'm handing you a document that's been
25 rclated to all matiers contained i the 23 marhed Exhibit 2
Page 7 Page 9
1 witness' direct testimony that has been 1 (DEPOSITION EXHIBIT NO 2 WAS MARKED )
2 filed -- continuing to the next page -- 2 Q Can>you tcll me what this document 1s?
3 n the abos c-captioned casec Do you 3 A Yos It's direct testimony of Enc Fogle
4 understand what that means? 4 Q And was this prepared for this casc by
5 A Yes.ldo 5 voursclf?
6 Q Mr Fogle, have vou been deposed before? 6 A Yes.itwas
7 A Yes.lhave 7 Q And canyou tell me what vour title 1s at
8 Q Haveyou been deposed in connection with a 8 this time at BellSouth”
9 Section 251 arbitration” 9 A Yecs I'mdirector in BelSouth's
10 A [don't bchicve I have been deposed as a 10 inferconncction operations organization
11 result of @ 231 arbstration 11 Q And what arc vour responsibilitics as
12 Q And were vou deposed as a BellSouth 12 dircctor”?
13 emplovcce? 13 A My responsibilitics are to work with
I4 A Yecs 14 BeliSouth on developimng 1ts broadband and
15 Q And can xou describe gencrally the naturc 15 next generation tcchnology policics as
16 of the actions for which vou've been 16 well as producits. and at the same time
17 deposed previoush? 17 support BellSouth in a number of
18 A A number of cases that mvolved complaints 18 regulators and Iegal environments 1o
19 by CLECs at the Georgia Public Service 19 ady ocate their position and to clarify
20 Comnussion and the Florida Public Scrvice 20 tcchnology 1ssucs and technical 1ssucs
21 Commussion relating to BellSouth's policy 21 associated with thosc positions for the
22 on providing DSL scrvices in conjunction 22 various commissions and -- both the FCC
23 with CLEC voice services 23 and statc and public scrvice commissions
24 Q How many times have vou been deposcd 24 Q And what kind of broadband policics have
23 belore. roughly ? 235 vou assisted m developmg?

3 (Pages 610 9)
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1 A Onvcr the last several vears. 1've been 1 own DSL services One would be Flonda
2 involved with the development of the DSL 2 Digital Networks  Another would be Covad
3 scrvices for BellSouth and have been 3 Communications [ behieve ITC DeltaCom
4 working on the development of the 4 and some others have some of their own
3 technology and the product offerings and 3 broadband facihitics that thev're
6 dctermining the compleities associated 6 providing and compcuing against BellSouth
7 with offering those products at a very 7 in the retail spacc
8 compctitive cnvironment and helping 8 Q And docs BellSouth provide services to
9 BellSouth develop those services and 9 Florida Digital Network or Covad n
10 features and capabilities to be 10 connection with broadband scrvices?
11 competitive mn that marketplace I A Yecs
12 Q Are these policies that arc used 12 Q What arc thosc services?
I3 internallv at BellSouth? 13 A Inrelation to Covad, there's line sharing
{4 A Thev're -- Essentially, I've helped build 14 services that BellSouth provides that
13 the business. and the busingss rules  And 13 cnables them (o provide therr broadband
16 as a result of that. BellSouth takcs 16 scrvices  There arc also unbundled
17 positions to try to be compcuitive And 17 network clements and other pieces of :
18 as a result, that has worked 1ts way nlo. 18 BellSouth's network that are made
19 | gucss vou would say, policics or -- and 19 availablc o CLPs lor the provision of
20 methods and procedurcs for doing business 20 their services
2] that arc used mtemally or -- and also 21 Q Which unbundled network clements are
22 posttions that we've taken externally with 22 provided”
23 public service commissions or with the 23 A Loops
24 FCC 24 Q Anything clsc?
25 Q And with whom does BellSouth compclte, as 25 A Insome communitics. I'm surc they usc
Page 11 Page 13
1 vou"c testified? | collocation spaces Thev probably use
2 A Inthc arca of broadband scrvices, 2 some cross connccts  Other services are
3 BellSouth competes against cable companics 3 necessary to iterconncct their network
4 primarily  Cable companies have developed 4 with our network or to use some of our
N cable broadband scrvice and arc the 3 faciliics
6 domnant play crs n that business basc and 6 Q Docs BellSouth usc similar facihities for
7 have morc subscribers than BellSouth or 7 its own DSL retail services?
8 any of the DSL providers in that busincss 8 A Ycs
9  Q Could xou name the specific cable 9 Q Docs 1t usc loops?
10 companics you're referring to? 10 A Yes
11 A Comecast would be onc I'm trning to think Il Q Docs it usc cross connects?
12 of somc other names of cable companics n 12 A Yecs
13 the Southcast | know Comcast 1s onc of I3 Q Mr Fogle. do you have any legal traming?
14 the largest  I'm just drawing a blank 14 A No
15 unfortunately right now. but some of the 15 Q Any paralegal tramimg?
16 others -- but there arc a number of them 16 A No
17 Q Docs BellSouth complete with these cable 17 Q ltstates herc that you have a Master of
18 companics n the retall market”? 18 Science n clectrical engiecring degree
19 A Yos 19 Do you have amy other advanced degrees”
20 Q And docs BellSouth compete with any CLPs 20 A Thavc a Master's in Business
21 in the broadband retail market? 21 Admunistration
22 A Yes 22 Q [ldircct your attention to the first page
23 Q And which CLPs are thosc. to vour 23 of vour tesimony wherc 1t states that,
24 knowledgc? 24 for a number of vears. vou led the
25 A There are a number of CLPs that have their 25 broadband markcting group withm
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I BcellSouth. continumg to the next page 1 2003, 1s that correct”?
2 What werc vour responsibilitics 2 A Thats correet
3 when vou led the wholesale broadband 3 Q Whatrole.1f any. have you plaved m the
4 marketing group” 4 negotiations of the iterconnection
5 A My responsibility as the dircctor of that 3 agrcement that 1s at 1ssuc i this casc”
6 organization was to devclop the products 6 A [I\chad very little mvolyvement in direct
7 that werce offered Lo the wholesale 1SPs, 7 ncgotiation of the interconnection
8 which 1s internct scrvice providers. as 8 agrecement n this case
9 well as have overall responsibility for 9 Q Did vou cver participale on a lclephonc or
10 the marketing and dircction over the [0 a teleconference call m which
Il products and the underlying network Il negotiations took place?
12 oncness and development, BellSouth's DSL 12 A Not m this particular casc
13 network  Help provide markcting. 3 Q Did vou advisc the persons who. on behalf
14 planning. and determimaton. location 14 of BellSouth, ncgotiated this
13 where DSLAMSs. which are digital subscriber 135 interconncction agreement?
16 line access multiplesers -- 16 A Ihavebeen ashed my opimton on certam
17 Q Isthat D-S-L-A-Ms” 17 positions or on certain tcchnmical 1ssues.
18 A That s corrcct (8 provided that insight and perspective. but
19 Where thosc would be deploved to 19 that's to a very limited degree
20 optimizc BellSouth's broadband footprint 20 Q Canyou tcll me the persons to whom you've
21 Q You mentioned n your response that vou 21 provided vour opinions”
22 also did markcting Was this markcting on 22 A T'vc been asked by John Rasilli about
23 the wholesalc customers of BeliSouth? 23 positions and issues, lechnology 1ssues,
24 A Markcting, we termed 1t wholcsale 24 as well as Keith Milner in relation to
23 custamers, but 1t 1s marketing to exlemal 25 BellSouth's DSL technology and evolution
Page 15 Page 17
1 ISPs Iike AT -- AT&T would be one, but ] as well as fiber technology and cvolution
2 morc like Earthlink, 1s one of our 2 Q Anvbody clsc?
3 customers  AOL is one of our larger 3 A Naugh, 1 beheve that's 1t
4 customers, as well as a couple of hundred 4 Q Did vou participatc i compiling responses
3 smaller mternet service providers 3 to the discovery questions (hat were asked
6 Q Didyouever market to a CLP such as 6 by the Joint Petitioners (o BellSouth”
7 Covad? 7 A Yes. Idd
8 A Wche had scveral conversations and 8 Q Canyou tell me which issucs thesc
9 discussions with Covad about buying 9 discovery questions addressed?
10 BellSouth's DSL scrvices at wholesale 10 A ldon't recall right off the top of my
1T Q Would you term that incumbent markcting? 11 hecad which issues, but there arc a number
12 A In the wholesale spacc, ves 12 of different 1ssucs that [ cover i my
13 Q And I dircet your attention to page 2 ol 13 testumony that [ was also invohed
t4 vour testimony at the top where 1t statcs 14 directly with the development of the
L5 that formerly v ou were the dircctor of 15 discoven responsc
16 wholesalc broadband markcting. indeed the 16 Q Werc there any questions that do not
17 wholesale broadband marketing group 17 iclate an 1ssuc that vou testificd
18 Were » our responsibilitics in that 18 rcgarding -- that y ou participated in
19 position simtlar to the responsibilitics 19 responding to”
20 vou performed when you led the wholesale 20 MR CULPEPPER Objcct to the form
21 broadband marketing group” 21 of the question
22 A That’s the same position | was director 22 A I'm not sure | understand the question
23 of that organization 23 Could vou may be rephrasc 1t for me?
24 Q And vou've been a director of BellSouth's 24 Q Were there any discovery questions that
25 micrconnection operations sice Junc of 25 vou participated n providing a responsc

5 (Pages 4 to 17)
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1 that do not regard the 1ssues vou're I A Inmy current role at BellSouth. T have
2 testifving about -- 2 devcloped a level of expertisc
3 A No 3 broadband 1ssucs as wcll as a lot of
4 Q --m this testimony” 4 the -- and have been mvolved over the
5 A Notthat I'm aware of 5 past sevcral vears with BellSouth's
6 Q Didxoureview the wrilten responscs to 6 litigation of the DSL with UNE issues
7 mtcrrogatorics regarding the issucs 7 And as a result. | was determined
8 vou're testifving about? 8 to be -- | was probably the best and most
9 A Ibcheve | reviewed most of them | 9 knowledgcable witness to support
10 can't be certain I've revicwed all of 10 BellSouth's position in this arbitration
11 them It Q Did anvbody ask vou to writc 1t?
12 Q Did you compile the documents that were 12 A Yecs
13 produced in responsc Lo requests for 13 Q Without revealing the content of a
14 production that rcgard your 1ssucs” 14 privileged communication that vou may have
15 A 1compiled a certain -- a large number of 135 had with an attornev. can vou tell me who
16 them 16 asked vou (o write the testimony”
17 Q And did vou review the production of 17 A My boss. Keith Milner, asked me to write
18 documents regarding the questions that I8 the testimony
19 spcak 1o your 1ssues” 19 Q Now, as I understand it. Mr Milner s a
20 A Could you plcasc repcat that for me”? 20 sentor dircetor, 1s that correct?
21 Q Didyourcview what ended up to be the 21 A Thats correct
22 production to Jomnt Pctitioners off 22 Q And he s vour immediate supery isor?
23 documents responsive to request for 23 A Yes
24 production” 24 Q Do you know who Mr Miller's immediate
25 A Iercviewed probably most of the -- | 23 supervisor 1s”?
Page 19 Page 21
1 can't claim that I've revicwed all of I A Hc works for a gentleman named Bill Stacy
2 them 2 Q Toyour knowledge, did any body review your
3 Q Have vou ever participated in ncgotiations 3 testimony before 1t was filed 1n this
4 for prior arbitration under Section 2317 4 case”
35 A Tbcheve | have, ves 5 A Yes
6 Q And do vou recall which CLPs were involved 6 Q Agan, without revealing the content of a
7 in thosc negotiations? 7 privileged communication, can vou icll me
8 A lbchicve I've been involved m -- 1 know 8 which persons those were?
9 I've been involved in negotiations with 9 A Folks who reviewed my testimony would be
[0 Florida Digital Networks as well as 10 Keith Milner. Jerrv Latham, Ly nn Brewer,
11 Supra What I don't know 1s whether they i Tommy Williams, Jern Johnson, Steve
12 were specifically 251 arbitration 12 Harnis, as well as some lawvers
3 ncgotiations or not  There were specific 3 Q Isthat Lvan Brewer, B-r-c-w-¢-r7?
14 1ssucs relating -- offering our DSL l4 A That's correct
15 scrvice in conjunction with their UNE 15 Q Didyou review the testimony that was
16 scrvices. and | was involved with the 16 written by any other wilness n this case”
17 negotiation of the language associated 7 A lhavenot
18 with that 18 Q And. to your knowledge. did any body make
19 Q Didyou testify before any (ribunal in 19 clectronmic cdits to your draft document of
20 conncction with Florida Digital Networks 20 the testimony”?
21 or Supra's ncgotiations with BellSouth? 21 A Yes
22 A [1have testificd before a tribunal in 22 Q And without revealing any privileged
23 Supra -- 1n somc of the Supra cascs 3 communication, can vou tell me who thosc
24 Q And why did vou choosc to write this 24 persons werg?
25 testimony for ths arbitration? 23 A lrecaived clectronic edits from all of

6 (Pages 180 21)

NICOLL LEMING & ASSOCIATES
(O19) 367-1123




Jomt Petiioners :nic Fogle G/2972004
BellSouth
Page 22 Page 24
| the same people Lvnn Brewer. Keith ] the question
2 Milner. Jerry Johnson. Steve Harris, Jerry 2 (THE COURT REPORTER READ BACK THE
3 Latham. and Tommy Williams 3 REQUESTED PORTION OF THE RECORD )
4 Q Arcall of these persons emploved n the 4 A Tmcan. [ don't belicve we have discretion
3 mterconnection sery iccs operations 5 to pick and choose orders that we comply
6 division of BellSouth? 6 with | do belicve that we have
7 A Some of them arc mterconncetion 7 discretion to interpret orders and
8 operations Others. I belicve, arcn a 8 determmne what 1s the proper method (o
9 product managcment organization 9 comply with thosc orders
0 Q Would this be a product management 10 Q And who would makc that interpretation”?
I organization that deals with CLPs? IT A It would depend on the order in terms of
12 A Yes 12 which arcas 1t was inmvolved m - We would
13 Q Would these people also deal with 13 bring togcther a number of different
14 BellSouth end user customers? 14 people who have expertisc on the
15 A Arcyou rcferring to retail end user 135 tcchnology and the operations and -- as
16 customers? 16 well as the services and the features and
17 Q Yes 17 make a determination of how best to comply
18 A No, thev would not deal with retail end 18 with the order
19 uscr customers 19 It oftentimes involves a lot of
20 Q And, Mr Fogle, do you have an opinion as 20 cypensc, a lot of comphicated recarranging
2] to whether BellSouth has an obligation to 21 of our products o1 scrvices, our nctwork
22 follow the orders of the state 22 technology So it just takes a lot of
23 commissions” 23 pecople who know -- our cxperts on the
24 A ldo, and wc should ahways follow the 24 scrvices and technology to come together
25 orders ol -- mcct our obligations with 25 and figurc out how best to comply
Page 23 Page 25
1 the statc comnussions, and wc alway s do I Q Ifthe North Carolina Utility' Comnuission
2 Q And. to vour knowledge, 1s BellSouth 2 m this casc 1ssucd an order or a rulc
3 prepared to comply with whatever order the 3 regarding DSL services, who would
4 North Carolina Utilitics Commission orders 4 mterpret that rule?
3 n this casc? 5 A Iwould be mvolved with that as well as
6 A Ycs 6 probably my boss, Keith Milner. and John
7 Q Do youbeheve that BellSouth has the 7 Rasilli. a number of lawy ers with
8 discretion to determine which portions ol 8 BellSouth, as well as the product
Y an order 1t will comply with and which 9 management organization for DSL
10 portions 1t will not comply with? 10 Q And il the North Carolina Utihtics
11 MR CULPEPPER Objcct to the form I Commussion tssued a ruling regarding
12 of the question 12 fiber-to-thc-home groups. who would be
13 Q You havc not been instructed not to 13 mvolved i interpreting that rule?
14 answer. so 4 A Somec ol the same people M self, Keith
15 A 1gucss -- You sard I'vc not been 15 Milner, and John Rasilli. as well as
16 mstructed (o answer? 16 lawvers  And then we would probably
17 Q Tonot -- You have not been mstructed 17 mmvolve science and technology as well as
18 not to answer 18 the product management groups that arc
19 A Notto answer Okay 19 responstble for the fiber department
20 Q So. to the best of your knowledge -- 200 Q And as a nonlawycr sitting here this
21 A Okay I'm trving to make surc | 21 morning. to the best of' s our knowledge. 1s
22 didn't -- not mstructed to answer -- 22 BellSouth complying with the orders of
23 not answer  I'm not sure what I'm 23 statc commuissions that regard BellSouth's
24 supposced to do next 24 proviston of DSL services”
25 MR CULPEPPER Can we rcad back 25 A Yecs

7 (Pages 22 10 23)
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Page 26 Page 28
I Q Mr Fogle, 1s 1t your position that CLPs 1 Q 1direct your attention to what 1s
2 must purchasc the entire band width of a 2 numbered as page 12, scction number
3 toop under applicablc law? 3 2112 Andifvou scc. there's an entn
4+ A Yecs 4 there that's marked with a field marker.
5 Q And from where do you dernve that 3 customer short name version  And it
6 position? 6 statcs that a customer shall purchasc the
7 A Aslstated in my testimony. that the 7 entire band width of the loop and --
8 FCC's Tricnmal Review Order specifically 8 cxcept as required hercin or by applicable
9 has rejected other Joint Petitioners' 9 law Do vou sec that the words "or by
10 clforts to scparatc upper -- band width in 10 applicable law" arc in bold”
11 upper and lower bands  And in -- Il A Yes.ldo
12 paragraph 270 of the TRO was verv specific 12 Q And doxou understand that the words are
3 on that i1ssuc 3 in bold beeausc they are presently n
14 Q Isthere any other applicable law that 14 disputc between the Joint Petitioners and
15 spcaks to this issuc? 13 BellSouth”
16 A I'm certam there's probably other earlicr 16 A Ycs. [ understand that
17 rules. other carlicr laws that spcak to 17 Q And do vou know why BellSouth has objccted
18 line sharmg_ which 1s the 1ssuc of 18 1o including the words "or by apphcable
19 sphitting the upper [requency and lower 19 law" m this scction of the agrecment?
20 frequency spectrum from cach other, but in 20 A I think tt's ambiguous because our version
21 terms of the most recent rules on that arc 21 of the languagc 1s consisient with
22 the Tricnnial Review Order 22 applicable law
23 Q ldirect vour attention to page 3 of your 3 Q Would the orders of the Florida. Georgia,
24 testimony 24 Lowsiana. and Kentucky Statc Commuissions
25 A Uh-huh 25 apply to thus proviston, m vour
Page 27 Page 29
I Q Lines |1 1o 12 where vou state that. even ] opinion?
2 in thosc states where the slate 2 MR CULPEPPER Object to the form
3 comumisstons have ordered BellSouth to 3 of the question
4 continuc to provide DSL scrice when 4 Is this the most latest version of
5 BcellSouth 1s no longer the voice 3 Attachment 27
0 provider Which stale commussions arc vou 6 MS JOYCE To the best of my
7 relerrimg to n that statement? 7 knowledgc, 1t 1s
8 A The state comnussions that havc ordered 8 MR CULPEPPER |Ididn'tscca
9 BeliSouth to contiue to provide DSL 9 datc on 1t
10 scrvices would be Flonda. Georgra. 10 MS JOYCE Tlis s how it came to
11 Lowsiana, and Kentucky 11 us. so I've just printed 1t from c-mail
12 Q And. 1o vour knowledge. arc thosc orders 12 [t was an attachment
13 still n cffect? 13 MR CULPEPPER Okay
14 A Ycs 14 A This section of the mterconnection
135 (DEPOSITION EXHIBIT NO 3 WAS MARKED) |13 agrecment. to my knowledge. governs
16 Q I'm gomg to hand vou a largc document 16 spectrum unbundling or loop unbundling
17 that's been marked Exhibit 3 Do vou 17 where vou have high frequency and low
18 recogmize this document. Mr Fogle? 8 frequency portions of the loop And 1t's
19 A Notxct Itappcars 1o be an attachment 19 a very different 1ssuc than what's
20 to an mterconnection agreement 20 affccted -- or the statc commissions have
21 Q Would vou accept that this 1s an 21 ruled about BellSouth continuing to
22 attachment to the mterconnection 22 provide DSL service with CLECs
23 agrcement that 1s bemg htigated 1n this 23 Q [Ifastatc comnussion had ordered
24 casc” 24 BellSouth -- and. mdced. Florida,
25 A Ycs 25 Georgla. Lowsiana. and Kentucks have done

8 (Pages 26 1o 29)
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Page 30 Page 32

] so. according to vour testimony . they 've ! frequency portion of that loop mn order 1o

2 ordered BellSouth to continue to provide 2 providc our DSL services We are not

3 DSL services when BellSouth 1s no longer 3 paving for that, nor 1s 1t being unbundled

4 the voice provider. what does a technical 4 back to us. but we are getting access 1o

3 configuration by which that would be 3 that high frequency portion m order to

0 implemented” 0 providc our service

7 MR CULPEPPER Object to the form 7 Q lIs BeliSouth unbundling the low frequency

8 of the question 8 portion of that loop”

Y Q How would BellSouth continuc to provide 9 A Nolocrecating any ncw network clements that
10 DSL scrvices when BellSouth 1s no longer 10 I'm awarc of The CLEC has still
11 the vorce provider? 11 purchased the entire loop They have just
12 A [t dcpends on the particular state and how 12 provided us access back Lo use a portion
13 the orders have becn written  Each stalc 3 of the loop to provide our DSL service. as
14 has madc their own set of rules or their 14 ordcred by the commissions
13 own sct of orders as to how we are to 15 Q Soisitalar asscssment that BellSouth
16 implement that parucular casc In 16 and thc CLP arc sharing that loop?

17 Florida, wc provision our DSL service to 17 A They arc providing access to 1l -- us. so
18 the end uscr over a separate linc  It's 18 | guess vou can sav thev're sharing 1t
19 not actually on the same facility, so 19 with us
20 there's no 1ssue i terms of sharmg the 20 Q And the provision I've dirceled vour
21 frequency or sharing the spectrum on a 21 attention to, 2 1 1 2, to vour hnowledge,
22 particular loop 22 does this provision address only line
23 In Georgia and Louisiana. we have 23 sharing?
24 been ordered to provide our DSL scrvice 24 A The section 2 1s titled unbundled loops
25 dircetly on the same loop facility as the 235 So Iimagmne the overall scetion relates
Page 31 Page 33

1 UNE-P As a result, we had to creatc | to the rules and conditions of unbundhing
2 spceific micrconnection language giving 2 the entire loop
3 us the rights to place our scrvices on the 3 Q Right [Ihave dirceted vour atiention
4 high frequency portion of the loop  And 4 specifically to the subpart that's marked
5 thosc were adopted by a number of CLECs in 3 2112 Isthis provision regarding only
6 Georgra and Lowisiana  And once those 6 line sharmng. m vour opinion”?

7 were adopted. then we placed our DSL 7 A Yecs

8 services on the upper frequency portion of 8 Q And are you lamihar with the term linc
9 their loops 9 sphtting”?

10 And m Kentuchky, they -- the 10 A Yecs
I Kentucky Health Service Commission gave us 1T Q Can vou providec me vour understanding of
12 the option of providing our DSL scryicc 12 what Itne splitting 1s?

3 over a resold line and then have the 13 A Linc sphitmg 1s where the onc CLEC who
14 rcsold Ime repriced or discounted to the 14 has purchascd the entire band width of the
135 UNE-P ratc as an mterim solution until we 13 loop chooses to make availablc a portion
1o could get other svslems and services n 16 of that loop (o another CLEC (or purposcs
17 place  So we provide our DSL service over 17 of runnimg DSL or data scnicc
18 the resold line. not over the UNE I8 Q And. nyour opmnion. docs this proy ision
19 Q Where BellSouth provides DSL over the same 19 that we're discussmg regard line
20 loop. which 1s a UNE-P or UNE loop -- 20 splitting?

21 A Uh-huh 21 A No. I don't believe it docs

22 Q --1satthen unbundhing the high 22 Q 1IfaCLP -- onc of the Joint Petitioners
23 frequency portion of that loop, m vour 23 who had exccuted an intcrconnection
24 opinion? 24 agrecement with vou in the form that's
25 A Wearc required to have access to the high 23 beforc vou right now. can vou identify:
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1 what portion of Attachment 2 they would 1 loop
2 invoke m order to perform line sphitting? 2 Q And at hngs 22 to 25. vou have a quote
3 A Of attachment to this entirc document? 3 from the FCC And 1t staics that, we
4 Q Subpart 2 regarding unbundled loops 4 require mcumbent LECs. L-E-C-s. to
5 A Oka 3 provide access Lo the high frequency
6 Q Unless vou find another part that would be 6 portion of the loop based on the cniteria
7 rcley ant 7 for presumed acceptability  Would that be
8 A I'mnot that familiar with this document. 8 an unbundled network clement. a UNE.
9 so 1t would be hard for mc to claim what 9 U-N-E?
10 sections allow linc sphitting 10 A No
Il (PAUSE) Il Q How would vou characterizc that facility ?
12 A Idon't scc anvthing m this subsection 2 12 A I would characterize 1t similar to how m
13 that specifically talks to hne sphtting 13 the mterconnection agrecments that we
[4 Q Allnght At page 4 of vour tcstumony. 14 have m placc -- we've becn ordered to
13 sir. beginning at hinc 18, vou have a 15 provide our DSL service on the UNE-P of a
16 passage that begins. cven during the 16 CLEC or wc've been given access to the
17 transition period. the FCC has made clear 17 high frequency portion (or purpose of
18 that CLPs are not buving a portion of the 18 providing our DSL service. 1 would
19 loop What arc vou relerming to when you 19 characicrizc 1l as just the reverse of
20 sav "transttion period"”? 20 that
21 A Transition period 1s the tume frame that 21 Q Isttan access service?
22 the FCC has indicated -- since they have 22 A The high frequency portion of the loop, ts
23 determined that their CLECs are not 23 1t an access service?
24 impaircd without access o ling sharing, 24 Q Asdecfined i this quote that you've
25 so there's a transition period with which 23 mcluded mn vour testimony?
Page 35 Page 37
1 the -- the CLPs arc required to ind I A No.ldon't bchieve that it 1s
2 other scrvices via line sphitting or buy 2 Q How would a CLEC order this arrangement
3 the entire -- buy a loop So therc's a 3 that 1s discussed m this quote?
4 transition period which allows them to 4 A They would order it | believe using the
5 transition their busmess plans during 3 samc ordering methods that thev've used
0 that ume 6 listorically that arc already m place
7 Q How long is the transition period? 7 Q What would vou call that product at
8 A [Ibclicve it ends on October ist, 2004 8 BellSouth?
9 Q Andup -- And until that date, how would 9 A lbchevet's termed hine -- 1t's called
10 a CLP access less than the (ull band width 10 hing sharing
L ofl a loop”? 1T Q Anddo vou consider that a service or a
[2 A I'm not surc ol y our question If vou'd 12 product”?
13 rephrase 1t possibly for me? 13 A Iwould consider 1t a product
14 Q How would a CLP engagc in linc sharing up 14 Q A wholesalc product?
I3 until the end of the transttion period for 15 A Ycs
16 an arrangement not presently m service 16 Q Do vou know what the rates arc for such a
17 today ? 17 wholesale product when a CLP wants to
I8 A Up until the transition period. then 18 access Icss than the full bandwidth of a
19 the -- until October Ist. 2004. [ believe 19 loop”?
20 they can still order ling sharing 200 A Tdonot
2] services  And then after October 1st. 21  Q Do you know wherc thosc rates are located?
22 they can no longer order thosc services. 22 A 1bcheve they're speetfied m the
23 and I believe there's a repricing over the 23 mterconnection agrecments | know
24 neat couple of vears until they have to 24 they're different from state to state
25 actually go ahcad and purchasc the entire 23 depending on what rates havc been
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1 established. but 1 don't know what the I existing copper loops  And they did not
2 actual ralcs arc 2 specily that -- a particular date before
3 Q Do you know under what mcihodology those 3 or after or when. in their words. and so
4 rates werc dertved”? 4 we're not looking for that either It's
5 A I'munotcerlain. no h} Just therc's no imparrment, regardless of
6 Q Arcvou famihar with the term total 6 when it was deplosed  So we're making --
7 element long run mcremental cost”? 7 laking the position that since therc's no
8 A Yes. lam 8 mpairment. the FCC, sincc thev didn't
9 Q Do vou know whether those wholcsale 9 statc a particular effcctive date on this
10 product ratcs are crcated in accordance 10 particular order. there 1sn't onc
I with TELRIC? 11 Q Al nght [ think m vour responsc vou
12 A Twould assumc they are since they're 12 may have been saving two things
13 historical derivation as a result of UNEs 13 A Oka
14 that were unbundled network clements. but 14 Q My question was. the TRO has no specific
13 I was not involved m the development of 13 cffective date provided by the FCC. this
16 thosc rates 16 order shall be cffective on this day s
17 Q And. Mr Fogle. what 1s vour position as 17 that vour position”
18 to when an order of the FCC bcecomes I8 A [I'm not awarc of wherce it nught -- 1t may
19 elfective? 19 or may not say that somewherc elsc m the
20 A On --I'm not surc ol vour question 20 TRO
21 Q Asagencral matler, do vou have an 21 Q Arc vou also saving that with specific
22 understanding as to when an order 22 regard (o [iber-to-the-home loops and the
23 promulgated by the FCC becomcs cflectine 23 order -- the portion of the order dealing
24 as a mattcr of lanw? 24 with that. if that portion of the order
235 MR CULPEPPER Objcct to the form 23 docs not contain a date m 1t, thesc rules
Page 39 Page 41
l of the question 1 are cffcctive on this dav?
2 A I mecan,il's pretty clear usually that -- 2 A Thats correct
3 I mean, the 're 1ssucd on a particular day 3 Q Alsoon page 7, further down on the page.
4 and they usually say i them when they're 4 lines 15 to 16. yvou state that the
3 cffective 5 language of the Joint Petitioners have
6 Q Ifan order docs not sav in them when 0 offered creates an obhigation that the FCC
7 they're effective, 1s there no cifcctive 7 did not mntend  What do you mean by that
8 date? 8 statcment”
9 MR CULPEPPER The same 9 A Well.if the FCC intended to crealc an
[0 objection 10 cffective date. our position 1s they would
Il A T'mnotsurc 11 have put that m their order
12 Q Atpage 7 of vour testimony, line 4 -- or 12 Q Arcyou famthar with the term greenficld
13 begimning at hine 3. there's a statlement, 13 loop”
(4 rcgardless of whether or not they were 14 A Yes
13 deploy ed prior to the effectn e date of 15 Q And what s a grcenficld loop?
16 the TRO. ¢ven though no cflective dale 1s 16 A A greenficld loop is -- or a loop that 1s
17 specified  So it's vour position that the 17 placed mto an arca that 1s newh
8 TRO has no speerficd datc m 11? 18 dcyveloped or bemg newly developed t's
19 A On this particular issue, which 1s 19 an arca that docs not have
20 cffocting unbundling rclicf as applicablc 20 tclccommunications facilitics prior to
21 to fiber-1o-thc-home loops. the FCC 21 when theyv're being constructed
22 specilically found there's no impairment 22 Q On what date would a loop have 1o be
23 and thus did not make a requircment for us 23 mstalled to be determied a greenficld
24 to provide unbundling cxcept in onc 24 loop?
25 specilic situation where we're retiring 25 A A greenfield loop. it's a term that's used
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Page 42 Page +4
1 n the industry for any loop that ts being I A Once service has all been turned up and
2 constructed 1n a ncw arca. so 1t's 2 the arca 1s built out. 1t 15 no longer
3 depending on where you're sitting at the 3 new
4 time  Like todayv. greenficld arcas. as we 4 Q Allnght
h would refer to them n BellSouth. arc 5 (DEPOSITION EXHIBIT NO 4 WAS MARKED )
6 arcas that arc being constructed or 6 Q I'mhanding xou a document that's been
7 developed now  New housing subdivisions, 7 marked Exhibit 4 Do vou recogmize this
8 new apariment complexcs, new office 8 document?
Y buildings. those would all be considered 9 A No.ldonot
Lo greenfields  There's no facilities 10 Q Do vou recognizc the front page?
11 avatlable today because nonc have been Il A Tdon't believe I've cver seen 1t before.
12 constructed Two months from now, some of 12 but i1 appears to be a report and order on
13 that construction would complete and thosc 13 remand and further notes of proposed rule
14 arcas would no longer be considered 14 makmg from the FCC
15 greenlield  And whatever arcas arc still 13 Q Would vou accept that this 1s the front
16 under construction would be considercd 16 page of thc TRO”
17 greenficld going forward It's a term 17 A Yes. that would be
18 that's used essentially to describe arcas 18 Q And because it's a volummous document,
19 of new consltruction 19 I've only provided vou with a portion of
20 Q If a fiber-to-the-home loop had been 20 that order that's been printed from the
21 nstalled the dayv after the TRO was 21 FCC's website  And [ direct vour
22 rclcased. would 1t be a greentield loop, 22 atiention to the scction that's -- begins
23 m y our opmion” 23 on pagc 2 of the cxhibit called FTTH
24 A Well, all loops start out as greenficld 24 loops
25 loops becausc -- I mean, greenlicld 1s 25 MR CULPEPPER |don't have a
- Page 43 Page 45
1 Just a term that describes an arca of 1 page 2
2 under new construction  So 1l's -- 1t 1s 2 MS JOYCE The sccond page
3 --vou know, 1t's -- newly deploved or 3 MR CULPEPPER Okay
4 greenficld just simply refers to what 4 MS JOYCE It's not marked 2, but
5 vou're looking fonvard to and what vou're 5 it's page --
6 domng 1n the future 6 MR CULPEPPER Pagc 1637
7 Q So the determmation of whether a loop 1s 7 MS JOYCE Yes
8 a greenfield loop 1s not dependent on what 8 MR CULPEPPER Okay
9 date the TRO came out”? 9 Q Didyvou review -- And if vou need to take
10 MR CULPEPPER Objcct to the form 10 a moment. plcasc do
I of the question 11 Did vou review this section when
12 A I'm not surc -- | mean, mayvbe vou can 12 vou wrotc your testimony regarding the
13 rephrasc the question forme  I'm not 13 1ssuc we're discussing”?
14 rcal clear on 1t what you're asking 14 MR CULPEPPER Object to the
15 Q Ifthe TRO had ncyver been relcased and 15 qucestion to the extent 1t's ashing the
6 didn’t enist. would there be greenficld 16 dcponenl to disclose privileged
17 loops mm BellSouth's neiwaork? 17 information
I8 A Yes. there would be greenficld loops I8 A Idid review this particular scction prior
19 Wc've been talkmg about greenficld loops 19 lo writing the testimony
20 for vears It's a term that's used mside 20 Q Can you dircct me to the portion of this
21 BellSouth and in the industry for areas of 21 section that supports yvour understanding
22 new construction 22 of what 1s a greenficld loop m the FTTH
23 Q When does 1t become -- Exacthy what 23 content?
24 moment 1 time docs 1t become a brown/(icld 24 A Inthe -- | guess the sccond sentence
25 loop”? 25 where thev talk about. our conclusion
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1 applies to FTTH loops deploved by ] location mn that therc's nothing cmbedded,
2 mncumbent LECs in both new construction 2 there's nothing existing there, no
3 and overbuild situations  The arca where 3 scrvices -- no infrastructurc availablc
4 they're talking about new construction, 4 to offer services. so something new must
3 that's an arca that we commonly refer to 5 be built to rcach those customers
6 mn the industry as greenficld 6 Q What s your understanding of what an
7 The next two scntences kind of 7 overbuild 1s”
8 claboratc on that scntence. the first of 8 A An overbuild situation 1s where we have
9 which they talk about our obhgations in 9 cnasting inflrastructure or existing
10 the overbuild situations  The second 10 tclecommunications planned and we choosc
11 scntence refers to newly deploved or 11 to come 1n and build new nfrastructure or
12 greenficld fiber loops which. again; 1s 12 new plant on top ol that existing
13 discussing or talking about the ncw 13 infrastructurc usually for the purposcs of
4 construction portion of this rulc 14 offering new scrvices or to put in new
15 Q And s it vour testmony that the tcrm ncw I3 technologics that arc morce cost cffective
16 construction 1s determined by the ILEC m 16 for other reasons  But 1t's us
17 how it views its build-out plans? 17 rcconditioning or rebuilding our
18 MR CULPEPPER Object Lo the form 18 mfrastructurc -- our cxisting
19 of the queshion 19 nlrastructure (o upgrade with ncw
20 A 1I'm -- I'm not surc of vour question 20 tcchnologies and new senices
21 Could vou mavbe rephrasc 1t for me”? 21 Q Is that rebuilding considered by vou to be
22 Q 1 gucss to be somewhat ghb. 1s a now 22 a greenficld?
23 construction anvthing that BellSouth savs 23 A No
24 it 1s? 24 Q Isitabrownficld?
23 A No I mean, new construction -- it's 25 A IU's -- Some peoplc refer to 1t as
Page 47 Page 49
1 preity apparent when a new construction I brownfield It's more commonly referred
2 would be  You drive by and vou sce 2 to as overbuild
3 bulldozers and buildings going up and 3 Q Dosou belicve that BellSouth has any
4 there are arcas that they start ofT as 4 obligation to provide a rebuilt facihty
5 green ficlds and tum 1nto housing 5 of the type that you just characterized as
6 devclopments, apartment complexcs, office 6 an unbundled nctwork element?
7 butldings. those tvpes of things That 7 A That's a [airly broad question Arc you
8 1. vou hnow -- the greenficld arca 1s 8 refernng to a particular -- like a
9 completely an area ol new construction 9 fiber-to-thc-home specifically or --
10 It requires -- We do a lot of work to 100 Q  Or with respect to the testimony you've
11 build up facilitics to thosc new 11 Just given about BellSouth rebuilding,
12 locations. new construction arcas 12 what o typically calls overbuild
13 Q Sois it vour tesumony that the word 13 A Uh-huh
14 greenficld refers to the Tact that it's an 14 Q Is it your position that -- or do vou
I3 opcn meadow with no construction on 1t yet 13 havc a position as to whether BellSouth
16 and there are no bwildings there? 16 has an obligation (o providc overbuilt
[7 A 1l's not nccessarily an open meadow or no 17 facilitics to a CLP as a UNE?
18 buildmgs 1t 1s simply that therc's new I8 A Inrcgards o fiber-to-the-home loops n
19 construction or new housimg units or 19 particular wherce we have chosen to do an
20 officc umits or arcas i which there arc 20 overbuild. there's existing copper
21 no facilitics built at present and somcone 21 infrastructurc. and we've chosen 1o
22 has 1o make the mvestment to build 22 replace that with fiber-to-the-home  Qur
23 facilities out to reach thosc potential 23 obligation 1s to continuc to provide
24 customers  And so as a result, 1t's a 24 narrow band access to thosc locations so
25 greenfield applhication or greenficld 25 as to not reduce the available footprint
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1 to CLECs And that -- onlv n situations 1 deploved fiber-to-the-curb FTTC 10 99.271
2 where we're domg an overbuild 2 livmg units i North Carolina Do you
3 Q Allnght 3 scc that?
4 (DEPOSITION EXHIBIT NO 5 WASMARKED) | 4 A Yos
5 Q [I'mhanding vou a document that's been 3 Q Do oucharaclerize thosc loops as
6 labeled Exhibit 3 Do vou recognize this 6 greenfield loops or brownficld loops?
7 document” 7 A Thev would be brownficld
8 A Ycs 8 Q And n the previous scntence. 1t states.
9 Q Canvou tell me what i 1s? 9 BellSouth currently has scro
10 A It'san FCC Tanff No 1 specific to 10 fiber-to-the-home loops deploved in North
11 BellSouth's DSL service 11 Carolma Do vou see that?
12 Q Have vou cver reviewed the provision that 12 A Yes, ldo
13 appcars on this page before? 13 Q And did vou assist i providig this
14 A Yecs 14 response to the Joint Petitioners”
13 Q Canou dircct me to the language on this 13 A Yes. Idd
16 page that would cxplain what kind ol 16 Q Do vou know whether BellSouth 1s presently
17 access a CLP or a CLEC could get to a loop 17 mstalling fiber-to-the-home loops m
I8 that 1s in usc by BellSouth for DSL 18 North Carolina?
19 scrvices? 19 A 1do not beheve that we are
20 A T don't behieve that there's any language 20 Q Are there any greenficld fiber-to-the-home
21 on this page that providcs access to a 2] loops -- deplox ed loops m North
22 CLEC (0 a loop that's being uscd by 22 Carolina”
23 BellSouth 23 A Unlcss therc 1s a technology test that may
24 Q I'm now handing vou a document that's been 2- be happening or some very small amount,
23 marhed Exhubit 6 23 that could be possible  Other than that,
Page 51 Page 53
1 (DEPOSITION EXHIBIT NO 6 WAS MARKED ) 1 wc arc not commercially deploving
2 Q Doou rccogmze this document? And | 2 fiber-to-the-home in North Carolina at
3 INVIC you to revicw 1l 3 this ume
4 (PAUSE) 4 Q Okay Is it correct that there are not
5 A Yes.ldo 5 any brownficld fiber-to-the-home loops m
6 Q This s aresponsc that BellSouth provided 6 North Carolina?
7 to the Jomnt Pctitioners n responsc to 7 A That s correct
8 therr discoven questions, 1s that 8 Q And I dircct your attention now to the
9 correct” 9 first page of the exhibit. which also
10 A Yes, itis 10 states that BellSouth currently has zcro
Il Q Andit's marked tem number 2-13-1 Do il fiber-to-the-home loops deployed n
12 vou understand that to mecan that these 12 Alabama There are no brownficld
13 questions rcgard i1ssuc 2-1357 3 fiber-lo-the-home loops m Alabama at this
14 A Yes. thev do 14 time?
[5 Q Idirect your attention to the page that's 15 A That's corrcet
16 numbercd 31 1n this exhibit. but 1t's the 16 Q Naor any greenfield Nber-to-the-home
17 third page of the exhibit 17 loops?
18 A Oka I8 A ldon't beheve we're commercially
19 Q And the question posed to BelSouth was. 19 deplovimg 1t Like [ said. therc mav be
20 provide all documents regarding the 20 somc spcctfic technology tests that arc
2] proportion as a percentage of BellSouth 21 gomg on wherc individual loops may have
22 loops that arc fiber-fo-the-home loops 22 been serviced, but there's been no
23 And at the bottom of the page. 23 commercial deployment
24 therc are figures provided that as of 24 Q And as to fiber-to-the-curb loops. as
23 December 31st. 2003, BellSouth has 25 indicated on this page. that has been
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1 deployed in Alabama to 18,273 living ] inlerchangeably ?
2 units Do you sce that”? 2 A TI'vcseen them uscd a lot
3 A Ycs 3 interchangcably I have a tendency to be
4 Q Arc those all brownficld FTTC loops. m 4 a bit of a punst in that
5 vour opinion? 5 fiber-to-the-home means that 1t goes 1o a
6 A Yecs 6 housc. fiber-to-the-premise would be going
7 Q Can vou tcll me what the term living umt 7 to a busincss  But the underlving
8 mcans? 8 technology would be the samc
9 A It'saterm that's used o describe 9 Q AndanFTTC loop and an FTTP loop would
10 generically a household. could be a 10 not be the same things. 1s that correet?
11 apartment, could be a condommium. 1t I'l A Theyv arc incredibly close to cach other 1n
12 could be a duplex or arcsidence A 12 terms ol what they are  Fiber-to-the-curb
3 residential living untt of some sort 1t 13 and fiber-to-the-home. the only difference
14 could be a stand-alone -- freestanding 14 1s what the choice 15 for the last couple
13 home 15 hundred feet. choice of technology for
16 Q Can therc be a ber-to-the-home loop 16 those last couple hundred feet from the
17 deployved to a business location? 17 curb to the house  Fiber -- There's no
18 A [Iguess-- Il vou rcally -- mds and 18 differences in the scrvices that are
19 nats. you could sav no. because 1t's nol a 19 avatlable Therc's no diffcrences n
20 home. but the fiber o the premise or 20 capabilitics offered between
21 fiber to the -- fiber could be deploy cd 21 fiber-to-the-curb and fiber-to-thc-home
22 all the way to a busincss location 22 The duTerence 1s just that the last fow
23 Somctimes this 1s referred (o collectively 3 hundred fcet 1s typically a copper or
24 as FTTX or fiber-to-thc-somcthing  But 24 coaxial drop as opposcd to a liber drop
23 the samc technology can be used to provide 25 that gocs mto the home
Page 55 Page 57
I services Lo businesses as we provide I Q Butas uscd n these acronyms --
2 scrvices 1o home 2 A Uh-huh
3 Q Could that acronym possibly bec FTTB for 3 Q --thecurb s not the same as a premisc?
4 busmess? 4 A No, 1l s not
5 A Couldbc You also scc FTTP. which 1s 5 Q Do you know whether BellSouth has any
6 fiber-to-the-prem 6 mstalled FTTH loops m any other of its
7 THE COURT REPORTER Prem? 7 statcs”
8 THE WITNESS Prem as i short for 8 A [Ibchicve we've been doing some technology
9 prcmise 9 trials where we have a very limited number
10 Q Arcan FTTH loop and FTTP loop deploved to 10 with spectfically chosen customers who arc
11 the same living umits? 11 tcsting out some technologies, but |
12 A They could be 1mcan, it's just -- 12 belicve that 1s the hmit We have chosen
3 thosc are just different names lor 13 to deploy fiber-to-the-curb as our chosen
14 technologics that are being used  As -- 14 technology for fiber deplovment as opposed
15 telecom. as vou find out, there's lots of 15 to fiber-to-thc-home
16 difTerent acronyms for the same thing, and 16 Q Would a (nal loop of that kind be a
17 so there's onc on hine technology, which 17 brownficld loop. in your opimnion?
18 1s csscntially the concept taking the 18 A I'm not cven surc what -- it cnists.
19 fiber all the way 1o the customer 19 therefore. by definition. tt's
20 location And so they call it lots of 20 brownficld Ift's alrcady been -- If
21 different things, but 1t's essentially 21 it didn't enast. by defimition 1t would be
22 taking fiber all the wayv mto the home or 22 greenfield But in those particular
23 a business or an ofTice, whatever the casc 23 cascs, we're nol even usually charging the
24 would be 24 end uscr {or the scrvices. we're just
25 Q Would vou usc the acronvms FTTH and FTTP 23 testing the technology A lot of the
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] times 1t's an ecmplovee of the company, ] how many FTTC loops there are deploscd
2 that tapc of thing  We're just t pically 2 Gceorgia?
3 trving to ficld tral, ficld test a 3 MR CULPEPPER Outofl an
4 particular technology by a particular 4 abundance of caution. | want (o put an
5 vendor h objection on the record, to the cxtent the
6 Q So atnalis nerther a greenficld nor a 6 Ime of questioning goes to testumony:
7 brownfield? 7 bevond the deponent's direct testimony n
& A The legal designation of a tnial would -- 8 North Carolma [ anticipatc this won't
9 I mcan, 1t's usually not cven --1l's Y be an 1ssuc down the road. but 1 want to
10 somcthing where we're -- we've got a 10 put 1t on the rccord
11 technology group wlo has put some Il A ldon't know the number m Georgia
12 equipment 1 the network specifically to 12 Q [don't want vou to spcculate. but. m
13 try to sec how service 1s gomng to work 13 your cypertise. could »ou ballpark 1t? Is
14 for a particular end user It's a -- what 14 it between 10,000 and 90.000?
13 we call friendly ond uscr. emplovee. that 15 A Treallh don't know. to tcll you the
16 tvpe of thing  So 1t's not onc that any 16 fruth  It's -- 1t would depend on
17 scrvices would be tvpically available 17 whether or not there's becn a more
18 It's not onc where we arc selling service 18 aggressi ¢ deplovment of fiber-to-the-curb
19 or mahing 1t commercially available 19 in Georgia versus other states And 1
20 We're stmply trialing a technology  So | 20 don't know whether that's been the casc or
21 do know that we've got somce -- a varicty 21 not So it could be -- I couldn't
22 of trials out therc that we're running at 22 speculate It could be 10,000, 1t could
23 any given time for various diffcrent new 23 be 90,000 1t could be 200,000 1 simph
24 tcchnologics that arc out there So 1t 24 don't know
25 would not surprisc me¢ 1f we had at lcast a 25 Q Idon'twantto ask vou (o speculate
Page 39 Page 61
i handful of fiber-to-thc-home circuits [ then That's not helpful
2 placc m our nctwork (o tnal customers 2 Could you answer that question (or
3 Q Can voudentifv states in which these 3 Flonda, how many FTTC loops arc mstalled
4 trial loops have been deploy ed? 4 n Flonda?
5 A Wetyvpically do them in Georgia and 3> A Unless it happens to be m this
0 Florida. morc ofien in Georgia But | 6 interrogatory. 1 don't know that answer
7 don't know -- occasionally we make a 7 cither
8 decision to do 1t n some other place ¥ Q So then other than the responses that are
9 Q Assummg the trial loop stays 9 before vou here that yvou and | have
10 installed -- 10 discusscd thal have alrcady been provided,
I A Uh-huh 11 vou couldn’t provide me with an estimate
12 Q --stavs in the nctwork. do vou know 12 in any other BellSouth state of the number
13 whether BellSouth would provide a CLP 13 of mstalled FTTC loops?
14 access lo 1t as a UNE? I4 A The last ime 1 looked at this data was 1n
[3 A Tnals will never stav m the network 15 the development of this response, and I've
16 After the tnal is over. we take them down 16 simply {orgotlen what the other stlates
17 and the customer rcturns to their previous 17 had [ just don't recall
18 scrvice  So the only reason they would I8 MS JOYCE Would you like to take
19 stay 1s 1 we're still conducting some 19 a break. or do vou want to continue?
20 aspect of the trial 20 (RECESS)
21 Q And with regard to FTTC loops, the 21 BY MS JOYCE
22 responscs vou and | have revicwed state 22 Q Mr Fogle. vou understand that vou're
23 that there arc approxmmatchy 18.000 of 23 still under oath?
24 thosc loops m Alabama and 99.000 FTTC 24 A Yes.ldo
25 loops m North Carolina Can vou cstimate 25 Q lIsitvour position that the defimtion of
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1 line conditioning 1s something that 1 and in somc cases makes 1t unusable for
2 BellSouth would do to a loop for 1ts own 2 the end user  So we remove bridge tap for
3 retail customers” 3 xDSL customers to removc the mterference
4 A Idon't belicve the defimition of linc 4 so that their throughput speeds and the
3 conditioning 1s limited to just what 5 quality of scrvice gocs up
6 BellSouth could perform for itsclf 6 Q Would it cver be the case that therc would
7 Q Docs BellSouth perform linc conditioning 7 be all bridge taps remoyed rom an \DSL
8 for us retail customers? 8 loop that 1s used by a BellSouth retail ‘
9 A There arc certain forms of linc 9 customer”
10 conditioning thal we do perform for our 10 A There could be cases where all bndge tap
11 rctail customers N would be removed It would depend on the
12 Q Do vou perform 1t for customers recciving 12 engincering judgment at the time to --
13 \DSL senvices? 13 when they determine what bridge tap 1s n
14 A Yecs 14 place and what potentially needs to be
15 Q Would you perform line conditioning for a 13 rcmoved as to what they would do
16 customer scrnved over a DS-1 loop? 16 Routinely for BellSouth's DSL's customers.
17 A 1bclicve that therc would probably be 17 we Just simply don't qualify customers
18 times when hine conditioning would be 18 with excessive bridge taps for DSL
19 nccessary Lo be able 1o provide a DS-1 19 scrvice, so thev're not able (o order the
20 Q And so>ou would perform that line 20 scrvice
21 conditioning for vour retail customer” 21 Q What s your definition of excessiv e
22 A lbelicve so. ves 22 bridgc tap”
23 Q Do xou have any undcrstanding about 23 A Anexcessive bridge tape would be a bridge
24 whether the customer would be charged for 24 tap that 1s stll on the loop facility as
25 that linc conditioning” 25 a rosult of some historical requirements
Page 63 Page 65
1 A Idon't know | but 1s no longer needed and no longer has
2 Q Toyourknowledge, docs BeliSouth perform 2 a design purposc. therefore 11's
3 line conditioning on DS-1 loops m usc by 3 considered excessive  It's more than 1s
4 a CLP? 4 nccessary  So vou can then remove the
3 A lwould assumc that we do. but I wouldn'( 5 cxeessi e amounts of bridge tap to
6 know any specifics around that 6 potentially faciltate providing DSL
7 Q What might be mvolved m performing lme 7 service
8 conditioning” 8 Q What design purposc might bridge tap serve
9 A Linc condiioning 1s a broad term  It's 9 in other contents”
10 uscd to -- just as 1t sounds, anv kind of 10 A Bridgc tap 1s somcthng that telephone
I activity or work that 1s donc to condition 11 companies have been using for a long
12 aline for use It could imvolvc removal 12 time It 1s essentially a -- It's an
13 of bridgc taps, 1t could involve removal I3 outside plant arrangement tcchnique where
14 ol load coils  Some pcoplc consider lIine 14 vou -- any particular linc facility s
I3 and station transfcrs as lic I3 tapped or bridged to muluple end user
16 conditioning  Esscnuially . 1t's anv hind 16 locations so thal when a particular end
17 of rcarrangement or modification of the 17 uscr moyes o a home or orders phone
18 outside plant infrastructurc to condition I8 service, we can usc the same facility n
19 a linc for use for a particular sen 1ce 19 onc of multiple locations and i icrcascs
200 Q Why mght it be necessary to remove a 20 the cfficiency of our outside plant
21 brnidge tap from an \DSL loop” 21 infrastructure and ats ability to serve
22 A Brnidge tap cssentially acts as a ven 22 VOICC SCrvices |
23 large antenna  And as a resullt. 1t 23 Q And why might a load cotl be removed from
24 collects and picks up interference. and 24 an \DSL loop?
23 that mterference degrades the DSL signal 25

A A load coil. its purposc in the loop 1s to
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1 remove high-frequency noise It allows 1 cross box thal docs not have thosc
2 voice [requencies to pass through ven 2 imparirments that could also be used to
3 casily 1t cssentially shorts out or 3 scrve that end uscr's locations voicc
4 shunts high-frequency noisc. which the end 4 scrvice  And so what we do 1s we take out
5 user hears as static On particularly 3 the voice -- the pair that 1s imparred
6 long loops. they add load coils so that 6 with the impairments and provision 1t to
7 the end uscr has a higher-quality voice 7 somcbody elsc or take 1t out of scrvice
8 scrvice  The problem with the load coil 8 and we use the unimpaired line 1o provide
9 1s that since 1t restricts or hmits the 9 the voice service and then the DSL service
10 high-frequency noise, 1t also restricts 10 to the end user location  So we're
11 and limits the DSLs frequencies So DSL 11 conditioning the plant by changing the
12 scrvice does not pass through or work 12 (acihity we usc to provide the voice and
13 through a load coil device Soit's a 13 thc DSL scrvice
14 casc where vou would remove 1t when 1t 14 Q Is that rcarrangement. that transfer ol
13 doesn't cffect the voice service Docsn't I3 loops done physically by touching each
16 ncgatn cly 1impact the voice service. you 16 loop and repositioning 11”?
17 remove 1t Lo facilitate providing DSL 17 A Ycah It requircs vou to move jumpers and
18 service 18 pl sicallv reconncct at a different
19 Q Would you remove a load coil from a loop 19 facility
20 in order to provide any other service? 20 Q And if that tvpe of rcarrangemeont or
21 A There could be load coils on loops that 21 transfer had been performed, would that
22 they're going to reusc thosc loops for 22 worh be recorded somew herc in BellSouth's
23 other things, like DS-1s or other 23 svslems?
24 scrvices, but -- | mcan, the load coil's 24 A Ycah, wc'd have to record the different
25 designed producce 1s to improve the quality 25 facihity as being assigned or being uscd
Page 67 Page 69
] of the voice service It impedcs just 1 to provide the service It's a different
2 about even thing clsc 2 facility now conncets to the switch and
3 Q Isut possible a bridgc tap could be 3 connects to the end user's location, so
4 present on a DS-1 ling? 4 wc -- our loop facility assignment
5 A ldon't know 3 svstems would have to record that change
6 Q Would the presence of a bridge tap imparr 6 Q Would that be the loop factlity assignment
7 other tyvpes of nonvoice telccommunication 7 control syvstcm?
8 senices besides DSLY 8 A That would be also known as LFACS, vcs
9 A ltcould yes 9 Q What s a repeater as something that would
10 Q Can vou think of what thosc scryiccs might 10 occur on a loop”
11 be? IT A Arcpeater s a picee of technology that
12 A An) data service that has higher 12 essentially recerves a degraded data
13 frequencies. bnidge taps. agam. act as an 13 signal. regencrates 1t. and sends it
14 antenna and they will go -- they pullin 14 further down the hine
15 high-frequency noisc into the loop that 13 [t would -- An analogy would be
16 could mterfere with any (vpe of data 16 sumilar to how the Indians uscd to use
17 scrvice 17 smoke signals to communicate ' I would
I8 Q What s a linc statron transfer? 18 send a smoke signal up  The guy down the
19 A Linc station transfcr 1s where we have -- 19 road sces it He sends his -- the same
20 an cxample would be a particular loop that 20 smokc signal up  The next guy down the
21 feeds an end uscr customer that docs not 21 road sees 1. el celera. ct celera The
22 quahfy for DSL It has bridge tap. it 22 repeater 1s just the high-tech version of
23 has load coils. it has some impairments 23 the same thing  The signal we can send
24 that don't allow DSL service  But there 24 only gocs so far through our copper line.
23 15 another pair available n that same 23 therclore we have Lo repeal 1t 1o continue
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| to send 1t [urther down those same copper ] a loop that had a repcater on 1t”?
2 lines 2 A Ycs
3 Q Sodocs arcpeater improve the robustness 3 Q And would it provide data services over a
4 of a voice signal? 4 loop that had a DAML on 1t?
3 A Repeaters arc tvpically used to provide 5 A Typically. no
6 data scrvices, data signals 6 Q Why would 1t choose to provide DSL over a
7 Q Isthere any service that would be 7 toop that had a repeater on 1t”?
8 impatired if a repeater were present on a 8 A Yousad dataservices | was thinking of
9 ling? 9 DS-1s
[0 A Ycah If arcpeater were present. then it 10 Q Yeah. I'm starting -- okav
it would interfere with DSL services 11 A Okax Somrv
12 Q Arcrepeaters used on DS-1 loops? 12 Q Well, adatascrvice over a DS-1. why
13 A 1would say thev are, ves 13 would vou still provide that tvpe of
14 Q Arcther uscd on DLC loops” 14 servicc over a loop that had a repeater on
15 A Twould venturc to sayv they probably arc. 15 u?
16 A CS 16 A If the end uscr who wanted to buy DS-1
17 Q Anddo vou know what a DAML 1s. D-A-M-L" 17 from BcllSouth was located morc than, say.
I8 A 1don't know what the actual acronym 18 10 or I3 thousand fect from the central
19 stands (or, but I do know what a DAML 1s. 19 office. n order (o provide that DS-1
20 SO 20 service all the way to that cnd uscr
21 Q Pleasc tell me what it 1s 21 location. we would have to put a repeater
22 A A DAML s a situation or an area wherc 22 n the line m order to reach that end
23 BellSouth or any other phonc company has 23 uscr location
24 limited copper facilitics, and so what 24 Q) Would the repeater impair the data
25 they do 1s they denive a second access 25 scrvices”
Page 71 Page 73
1 linc on the samc copper facility  They [ A [t actually cnhances it, improves it
2 put a piece of equipment at the end user's 2 Q But the repeater would impair DSL
3 home or business at their network 3 scrvices?
4 interface device as well as further up n 4 A It's not designed for DSL It's designed
5 the mfrastructurc so that both the first 5 to repeat a DS-1 or DS-3 signal It's not
6 and the sccond hines ride on the same 6 designed for DSL, and so it would impair
7 copper facility  In other words, they 7 the DSL signal
8 take the second voice signal and move it & Q Could arcpcater be present on an xDSL
9 nto the upper frequency portion of the 9 capablc loop”
10 line so they both nde the same voice -- 10 A There aie somc compancs who choose to usc
11 or the same copper factlity I repeaters that arc designed to be used
12 Q Iflcalled that a hne sphitter. would | t2 with ADSL technologics to repeat the DSL
13 be incorreet? 3 signal and providc 1t to (urther out
14 A Ycs. you would be incorreet 14 loops BcllSouth does not choose to use
15 Q Would a DAML mpair data sen iccs over a 15 repeaters with DSL
16 line? 16 Q Isitadilferent tvpe of repcaler as
17 A Yes. it does 17 between as DS-1 loop and an \DSL loop?
I8 Q Would that include data scrvices other 18 A Ycah, the repeater has to be designed to
19 than DSL? 19 function and rcpeat the particular
20 A Yos. 1t would 20 tcchnology that it's being asked to
21 Q Would a DAML possibly be used or m place 21 repeat. whether 1t be ATM. PERM relay .
22 on a DS-1 loop? 22 DS-1. ethermet, DSL. et cetera. so --
23 A 1 would not think 1t would bec used for 23 they're -- cven within DSL. there are
24 DS-1. no 24 \DSL. IDSL. ADSL. GI/SHDSL. BDSL. HDSL. so
25 Q Would BellSouth provide data scrvices over 23 we could continue
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I Q Toyour knowledge. has BellSouth ¢ver told 1 the term routme nctwork modification
2 onc of 1ts rctarl end uscr customers that 2 mcans?
3 they can't get BellSouth DSL service 3 A lHake the FCC -- and I'm paraphrasing a
4 becausc therr facihity 1sn't qualified”? 4 little bit I know spcak to 1t
5 A Yes Wetell them that all the time 5 spectfically m my testimony_ but. vou
6 Q Can you state a proportion of the time 6 know. routine nctwork modificatton s best
7 that that happens” 7 seen as a nctwork modification that
8 A | think right now. approxmmately 735 8 BellSouth or other incumbent tclephone
9 percent of BellSouth's end user loops 9 companics routincly perform for their own
10 qualify for DSL service, so 23 pereent do 10 retail customers
Il not So tf any of those 23 percent trv to [T Q What do vou mcan by the word "routinch"?
12 order the scrvice, we'll tell them they 12 A Routincly. in my opimnton, s a
13 don't qualify 13 specific -- 1s a situation where vou
14 Q Could it be possiblc that a certain amount 14 would do 1t morc often than not or that
15 of Iinc conditioning on that 23 percent 135 vou have a method and proccdure that savs
1o proportion of the loops could cnable the 16 this 1s how we would do this as m our
17 loop to carrv DSL scrvice? 17 day-to-day busmess
I8 A Yes 18 Q Does BellSouth have methods and procedurcs
19 Q Do vou know why BellSouth chooses not to 19 regarding linc conditioning?
20 perform that linc conditioning” 20 A Yes
21 MR CULPEPPER Object to the form 21 Q Aic they recorded or codified somewherc?
22 ol the question 22 A 1Imean, hne conditioning. agam, 1s a
23 A Interms of what -- we choosc to perform 23 very broad term, so there's -- we have
24 linc conditioning or not perform linc 24 outside plant cngicering guidchines that
25 conditioning, we have done cfTorts in the 23 we provide that talk about how (o deploy
Page 75 Page 77
| past where we've done programs where we've 1 limes and whether or not vou would mclude
2 removed bridge taps or we removed DAMLs or 2 some of the repeaters or not We also
3 we've removed load coils as a project 3 have guidclines that we usc when we
4 And then sav this particular arca would 4 devcelop the algorithms and code for our
3 qualifv for DSL services 1l we went 5 loop qualification system  And then we
6 through and removed the¢ DAMLs and the 6 havc probably some Sprint documents that
7 bridgc taps or load coils 7 say -- simply to the fact that if a person
8 When we do those projects, 1t also 8 docsn't qualify for DSL service, we're not
9 opens up and frees those lacilities lor 9 going to do cxtreme or gargantuan steps (o
10 other CLP's DSL services Those 10 iry to qualify them by doing a lot of linc
N impairments arc the same impairments for 11 conditioning
12 us as they arc for the CLPs  So when we 12 Q Did vou sav Sprint documents”
13 improvc the plant. it helps both sides 3 A No Wec have probably some documentation
14 cqually  That, in turn. crcates a 14 Q Somc documents?
i35 quahlication database as to who 15 A Yecah
16 qualifics. who does not qualily  We do 16 Q What would be a gargantuan-type tash that
17 not routinely take requests for DSL and 17 BellSouth would not perform under your --
18 then go out and (rigger a linc 18 what you'vc testificd?
19 condrtioning requirement with the 19 A There are situations where vou can have
20 cxception of line station transfcrs, which 20 multiplc load coils on a loop that arc --
21 thosc arc the only line conditioning we 21 that scrve a destgn purpose historically
22 will routinely do as a result of a DSL 22 that. because of their location m the
23 order to somconc who would not -- their 23 outstde plant, thev're buried
24 facilitics are not currently qualified 24 Potentially they arc m manholes or other
25 Q Do vou have an understanding as to what 23 things The physical job to remove them
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1 would be vens cxvpensne. several hundred 1 and they can look at any potentially
2 thousand dollars  And there's no way that 2 available loop o scrve an end uscr, the
3 we would undergo that expensc for a 3 samc as wc look at any potcntial available
4 customer that's going to pas us $43 a 4 loop facility to servc the end user |
5 month for service So il's just -- 3 don't know what the parameters are, the
6 that's just stmply -- we just simply 6 designed parameters that would be required
7 can't qualifv that customer because the 7 for a DS-1 loop or other tx pes of loops
8 rcarrangement would be too cxpensive 8 But I would assume CLECs as wcll as
9 Q Would BellSouth consider performmg a linc 9 BcllSouth arc both looking at thosc
Lo station transfer n that instance 11 it 10 facihity assignments lor facihtics that
[ werc possible? 11 mect that critcria
12 A Il 1t were possible. ves 12 Q Do vou have an understanding as to what
13 Q Forthe 25 percent roughly of BellSouth 3 the term designed loop means?
14 loops that don't qualifv for DSL scrice. 14 A Uh-huh
135 for chample -- 15 Q And whal docs that refer to?
16 A Uh-huh 16 A A dcsigned loop 1s onc that requires an
17 Q --would BellSouth consider performing a 17 engincer. tvpically. or an engincering
18 line station transfcr? 18 assistant to go through and dcsign the
19 A Linc staton transfers. (f one 1s 19 loop to provide the senvice It
20 available, that allows those loops to be 20 requires -- [U's essentially any kind of
21 qualificd for service, so they fall into scrvice that's a hitle more comples and
22 the 75-percent calegory requires some special circumstances with
23 Q Who would determine whether a ling which to provide thosc services
24 station -- am | say g this corrcetly . 1s Q Can a DS-1 loop bc a designed loop?
25 it linc station transfer or hine of A I think so, but I'm not surc
Page 79 Page 81
| station”? Q Is an xDSL capable loop a designed loop?
2 A Lmc and station linc A Typically not
3 Q Who would determine whether a line and Q Do you have an understanding about wherc
4 station transfer 1s possible? mformation 1s housed regarding a designed
5 A There is an -- actually an algorithm m loop”
6 our loop qualification sysiem that reviews A To my knowledge, all of our loop
7 the loop facility assignment and control faciliies arc databascd 1in our LFACS
8 svsicm, LFACS database. to determme 1f sy stem. whether thev're designed or
9 there are what arc considered available nondesigned, so
10 copper or available facilities to support Q Arc vou lfamihar with a databasc of
I that end user location  That algorithm 1s BellSouth's called a work force
12 what determines whether a inc and station administration database. WFA?
13 transler 1s requircd A Ycs
14 Q So, thus. could I characterizc that as Q And do xou know what's housed n that
I3 bemg an automated determination” databasc?
16 A Inour DSL system. ves, 1t's an automated A I'm not so surc that t('s a database..
17 determination 17 although I guess 1t has a sxstem -- 1t
I8 Q With regard to other loops. 1f a linc and 18 probably docs have an associated
19 station transfer were possible. would that 19 databasc  But my undcrstanding of work
20 be recorded 1n the loop assignment control 20 forcc admunistration 1s 1t's a tichcting
21 svstem” 2] svstem for job function, that i creates
22 A Other loops meaning 22 essentially jobs or products -- projeets
23 Q Forecxample. a DS-1 loop 23 for mdividual -- well, work force people
24 A Asfar as | know. the entirc loop facility 24 to perform
25 assignmenl database 1s available to CLECs 25 Q Do vou have an understanding as to whether

21 (Pages 78 to 81)

NICOLE FLEMING & ASSOCIA LS
(919) 567-1123



Tomt Petitioners v L Togle 6/29/2004
BellSouth

Page 82 Page 84

1 the WFA 1s a scparaic svstem from LFACS? 1 Q Plcase turn to the page of this cxhibit

2 A ltisseparatc 2 that says 10 on the bottom  And 1 dircot

3 Q Do you know whether thosc two systems can 3 vour altention {o mn the middlc of the

4 share mformation dircetly between cach 4 page. ui. hne conditioning, and [ ash

3 other? 5 vou to review this rule and tell me. do

6 A Thov probably have some intcrface between 6 you find the words routie nctwork

7 thc two They're used in different parts 7 modification m this rule?

8 of the process. and LFACS 15 a loop 8 (PAUSE)

9 facility assignment system, WFA 1s a work 9 MR CULPEPPER Object to the form
L0 force admumistration svstem that helps 1o ol the question It's revicwing the

11 with the provisioning of services It's 11 document

12 not a facility assignment databasc 12 (DISCUSSION OFF THE RECORD)
I3 Q Sothec WFA. am [ correct. houscs trouble 13 A Could vou repeat vour question for me
14 ticket mformation regarding loops? 14 agamn” This 1s apparcntly along section.
15 A Tdon't believe it's trouble tichet 135 so | just want to make surc I answer vour
16 mformation It may mclude that. but 16 question

17 it's predomnantly uscd for provisioning 17 Q In the portion of the rulc that begins

18 scrvices 18 1, Ime conditioning. and going forward
19 Q Would the information in WFA_ to vour 19 down to 11, mamtenance and repair, tn
20) knowledge, appcar m LFACS? 20 that scction, do the words routinc network
21 A Tdon't know 21 modification appcar?
22 Q Do vou hnow whether CLPs have access to 22 A No. I do not sec those three words
23 thc WFA? 23 anywhere here
24 A ldon't know 24 Q Arc there circumstances under which

23 (DEPOSITION EXHIBIT NO 7 WAS MARKED ) |25 BellSouth would remove a load coil 1f 1t

Page 83 Page 83
I Q I'mhanding xou a document marked Exlibit 1 negatively effected DSL service?
2 7 Now, wc've scen the top page of this 2 A There may be specific 1solated .
3 exlubit before for Exluibit 4 This 1s the 3 circumstances where we would remove a load
4 top page of the Tricnnial Review Order 4 coil that affects DSL service If --
3 Again. 1t's just a portion 3 There 1s typical design parameters. which
6 Do vou sce on the sccond page of 0 routinc were normal for the network, 1s
7 this exhibit at the top labeled Appendin 7 that load coils arc put on the outside
8 B, final rules” 8 plant loop facilities at 18,000 feet and
9 A Yes, ldo 9 bexond  BellSouth stops qualifving DSL
10 Q Would vou accept these arc the final rules 10 services at 18,000 leet  And the primany
11 that werc adopted m the Trienmal Review I rcason for that 1s becausc of the presence
12 Order? 12 of load coils  So load couls routincly
13 A Subjcct to check, sure 3 are (y pically -- disqualily the customer
14 Q Just for vour further clarification, I've 14 for DSL servicc  And so the two don't
15 covered 1t up, but 1if you notice, the item 13 tvprcally interchange
16 number FCC 03-36 at the top -- 16 Whalt can happen 1s that therc can
17 A Yecs 17 be a load coil on the facility that's in
18 Q --that's the ndicator of the order 18 crror  There hayc been records where at
19 number 19 -- mdicating a load coll  We call those
20 A Okav 20 crroncous load coils  And i thosc
21 Q And there can only be onc order number for 21 1solated situations. we make a
22 any order, so that's the way -- onc way 22 determmation of whether 1t's more cost
23 vou can tell that the pages all belong 23 cffective to remove the load coit or (o go
24 togcther 24 ahead and disqualify the service and tell
25 A Okav 25 the customer they can -- cven though thev
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1 thought thev could get DSL, thev actually | So the cable has a number of pairs
2 cannot 2 assoctated with it So when vou talk
3 Q What's vour understanding of the term cost 3 about removing a load coil. you're
4 cfTective, as vou just used 1t? 4 tvpicatly removing 1t on an catire cablc,
3 A Essentially. we look to scc 1 the removal 5 which 1s multiple pairs, ¢ven though those
6 of the load couil 1s easy. something that 6 pairs may cnd up gomg to a number of
7 can quickly be done  It's convenient. 7 different places  And so that's why vou
8 that tvpe of thing  It's a local 8 have o determme 1f 1t scrves a design
9 engmcerig judgment It's -- Routinely, 9 purpose It's not an indivrdual device on
10 i's not casv  It's not somcthing simple 10 an individual toop
11 or -- can be done. so wc often do not do 11 Q Can vou tell me typically how manv pair
12 it Our normal responsc to the customers 12 would be 1n a cable?
13 1s that they cannot get DSL service cven 13 A | belicve standard 1s about 23 pairs in a
14 though we ongmally indicated they ) particular cable And then thev obviously
13 qualifv I3 have lots of cables that combine thosc
16 Q And what factor docs cost -- lnancial 16 complements. put them together 1t just
17 cost to BellSouth play 1n that 17 depends on the design of the particular
18 determumation, in whether a load coil 18 cablc
19 would be rcmoved? 19 Q Would that cable service 23 then different
20 A I'm trving to think through -- remember 1if 20 locations”
21 therc's any guidelines that were 21 A Itwould scrvice -- I mean, I've heard
22 provided Typically, local cugineermg 22 referred o as 23-pair complement, but
23 Judgment is going to be along (he Iies of 3 that would serve 23 voice customers that
24 if they could do something within a smgle 24 could be all at the same location  They
23 dav or as apartof adav.1f 1l's a 25 could all be 25 lines in this same
Page 87 Page 89
| single trp to remoz ¢ the load coils The [ officc It could be 23 different houscs
2 problem with load coils 1s they 're not 2 or 25 different apariments
3 located on onc ling Theyv're 3 Q Would BellSouth remove aload coil from a
4 tvpically -- It's in a package, and so 4 DS-1 loop that was mcant to carry data?
5 thev'll affect multiple lines n a cable 5 A lbclicve i they wanted to usc a facility
6 And so you can't just go m and remonc the 6 that had a load coil they could remove. 1t
7 onc load coil for this onc customer You 7 probably would for a DS-1 loop But.
8 havc to think through, if I remove all the 8 agam. 1t would rcly --1t would
9 load coils 1n this cable. what other 9 determine -- 1t would depend upon the
10 customers arc gomng to be impacied? So to 10 rclative cost of that removal
11 that degree, almost alway s we determine we 11 Q Do load coils only occur on copper loops?
12 can't remove them But we do let the 12 A Therr design purpose 1s for long copper
13 cngincers make that judgment. then if for 3 loops Thc purposc 1s to improve the
14 somc reason they realize that therc was a 14 voice quality on long copper loops. so
15 mustahc and they could casily do that, we 15 that 1s the loops that they have been
16 g them the option of doing that 16 deploved on histoncally - And so they
[7 Q Explam to me further what you meant by 17 may , beeause of reuse and other reasons,
18 load coils occur in a pachage 18 be on loops that arc being used for other
19 A It's -- What you have 1s 1t comes n 19 scrvices besides voice. but the origimal
20 a -- for the phy sical manifcstation of a 20 design purposc was for voice scrviccs on
21 load coil. what thev actually arc 1s 21 long copper loops
22 csscntially a black box. for lack of a 22 Q Do load coils occur on (iber ioops?
23 belter term. that you conncet multple 23 A No
24 pairs through so the entire cable will be 24 Q Do bridge taps occur on fiber loops?
25 loaded or entirc cable wall be unloaded 25 A No
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1 Q IfaBcllSouth customer was served with a 1 Q Do ouhave an understanding about how
2 loop that had an crroncous load coil on 2 much -- what those rates arc sitting here
3 i -- 3 todav?
4+ A Uh-huh 4 A It's a spccial construction process. my
3 Q --would the customer be charged for the 3 understanding of that 1s vou would request
6 removal of that load coil? 6 a particular construction job and there
7 A Toclanly a little bit. 1 therc's an 7 arc rates governing the different
8 crroncous load coil. the DSL service 8 functions, bul an cnginecr would have to
9 wouldn't actually work untl the load cotl 9 detcrmine how much -- how many hours 1t
10 was removed  And so it's -- again. 1t's 10 would take, how much time 1t would take to
11 a judgment as to whether that 1s done n 11 do that kind of work, and come back with
12 order to bc able to start providing 12 an estimatc of what that spccial
3 scrvice  So they wouldn't have service 13 construction cost would bc  And then, of
14 and then sce about the load coil They 14 coursc, the CLP would then sav, go ahcad
15 would be ordering the senice to sce if 135 or do not go ahead with the work
16 they could get the scrvice  But tvpically 16 Q So would 1t then be a casc-by -casc basis
17 wc do not charge the customers for -- the 17 how that rate would be sct”?
18 end user customer for that conditioning 1if 18 A It's -- Removing the load cotls is gomg
19 wc delermune it's an crror on our part 19 10 -- the cost 1s on a casc-by-casc
20 Q Do vou have any other understanding as to 20 basis, determuncs the location of the load
21 whether BellSouth would charge a CLP for 21 coil. how many have to bc removed. what
22 the removal of an crroneous load coil? 22 the naturc would be  That's why 1t
23 A 1don't know 23 requircs an cngincer (o figure that out
24 Q | dircet vou to vour testimony, page 11, 24 and dctermne what the actual cost would
25 marked as Exhibit 2. lincs 1910 21 And 25 be associated with that
Page 91 Page 93
1 it statcs here that BellSouth wall remove I Q Whal arc the nature of the cosls
2 load cotls on loops and subloops that arc 2 assoctated with load coil removal?
3 greater than 18,000 feet n Iength at 3 A Firstis identfying the load coil,
4 rates pursuant to BellSouth's special 4 identifs ing therr location, dentily ing
5 construction process contamed in the FCC 5 what services they are supporting, whal
6 BellSouth Tarff No 2 Do you scc that? 6 impacts they have, which s the
7 A Yes.ldo 7 cngincering and design work  The sccond
8 Q Haveyoucver viewed this section of 8 picce would actually be physically gomg
9 BeliSouth TaniT No 27 9 out with a construction crew and
16 A 1 have not 10 potentially digging up the load coils. 1f
il (DEPOSITION EXHIBIT NO 8 WAS MARKED) |11 they're buried, or finding them on a
12 Q I'm handing vou a document that's quitc 12 pole And then rewirmg the loop
13 volumious [ only have two copies Il 3 facthitics by. vou know, potentiatly
14 vou need to takc somc ciira time to review [4 cutting out or rcmov ing the load coil and
15 with vour counsel, feel frce 15 then reconnecting the loop lacihitics
16 Can vou dircet me (o the seclion 16 And those all have to be coordinated with
17 of this tari(T -- do vou have an 17 the underly ing -- vou' e got obviouslhy
18 understanding about where in this taniT 18 underlying voice services that arc going
19 would be the ratc that BeliSouth would 19 through that facihity (hat arc avadable.
20 charge to remove load coils on loops and 20 so vou have to coordinatc that as well as
21 subloops greater than 18.000 fcet in 21 vou have to make sure that yvou're not
22 length? 22 ncgatively impacting the yorce customers
23 A | could takc some time. probably rcad this 23 that are all impacited -- currently be
24 and find it I don't know exactly what 24 serviced on that facility
23 page 1t's located on now 25 Q Would labor costs be a portion of the
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1 costs that BellSouth would incur? 1 requirements for line conditioning?

2 A Yecs 2 A It's my understandmg that the FCC

3 Q Would it be the largest portion? 3 requires us to perform the same line

4+ A Yes, | belicve labor would be the largest 4 conditioning for CLPs that we provide for
5 portion 3 oursclves  And this language here

6  Q And regarding the rates -- and 6 provides the CLECs morc line conditioning
7 understanding vou don't know exactly what 7 than we routinely perform for ourselves

8 they arc.. but do vou have an 8 So bascd on that. I belicve 1t exceeds the

9 understanding as 1o how thosc ratcs were 9 requirements that the FCC has put upon us
[0 derrved for this Tanff No 27 10 Q Sois it vour position that there 1s linc

Il A Tdon't know how thosc rates were derived 11 condhitioming that may be performed that 1s
12 Q Do vou hnow whether they are in comphance 12 not incumbent within the FCC's linc

13 with TELRIC? 13 condittoning rulc?

I4 A 1 belicve thev're not denved from TELRIC I4 A Ycs

13 Q Plcasc return (o vour testimony . page 12 15 Q And. again. can vou explam to me what
16 at lincs 19 to 20 You state that 16 line conditioning could be performed that
17 BellSouth's offer to the CLPs cxceeds 1ts 17 would not be required mn the FCC line

18 FCC requirements for hinc conditioning 18 conditioning rulc?

19 What do you mean by that statement? 19 A Wecll, use this examplc or the example of
20 A Aslsaid earlier today. hinc conditioning 20 conditioning Imes or removing load coils
21 15 a very broad term, mclude a lot of 21 longer than 18,000 fecet  BellSouth docs
22 different -- essentially functions that 22 not remove load coils beyond 18,000 fect
23 can perform to condition lincs  There arc 23 becausc 1t degrades the voice service
24 some forms of finc condition wc're 24 That's our approach and our cngmccring
23 obligated to provide and some forms of 25 guidelines CLPs can ask for that and can

Page 95 Page 97

1 line conditioning we're not obligated to 1 even have that done outside through the

2 provide And what I'm simply say ing here 2 spccial construction process, but 1t's --

3 1s that BellSouth's offer to CLPs excecds 3 we're not obligated to provide that since

4 the FCC's requircments lor linc 4 we don't do 1t for oursclves

3 conditioning, i other words, that we are 3 Q And vou testified that a routine network

6 doing morc than we're obhigated to provide 6 modilication 1s something for which

7 in this particular mstance 7 BellSouth has methods and proccdures or 1s
8 Q And ifyou could pleasc return to Exhibit 8 somcthing that occurs morc often than

9 3 9 not --

10 A Oka 10 A Yes

1T Q Whichis Attachment 2 of the Il Q --1sthat correct”

12 Interconncction agreement at issuc in this 12 A Not the most clegant definition, but that
13 case The pagc that's numbcred 24 at the 13 1s my definition of o

14 bottom 14 Q Is BellSouth willing to perform routine

(5 A Oka 15 network modifications lor CLPs?

16 Q Andscction2 123 Is it vour position iI6 A Ycs

17 that the BellSouth language provided for 17 Q And s that offer considered by you to be
18 this section cxceeds the FCC's hine 18 comphiant with the FCC's line conditioning
19 conditioning, rcquircments? 19 rules”?
20 MR CULPEPPER Objcet to the form 20 A Ycs
21 of the question 21 Q Now.sn'tat truc that the services
22 A Would xou repeat vour question for me? 22 provided over a particular loop can change
23 Q Is1tyour position that the BellSouth 23 over time”
24 language provided here for this section 24 A Definitelv
25 compriscs an offer that exceeds the FCC's 25 Q Would it then be truc that the network

25 (Pages 94 10 97)
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1 design purposc for a loop would change I A Bndgc taps arc a techmque for allowing
2 over tume to address cach scrvice? 2 us (o work quickly and cost cffectively to
3 A Ycs 3 prosvision vorce scn ices to multiple
4+ Q You've testified that -- at page 13 of 4 locations and more cfficiently use our
5 vour testimony. lines 11 to 12. the CLP 5 plant Bridge taps between 0 and 2,500
6 may request removal of any unnccessarn and 6 feet arc not known to disturb DSL scrvices
7 non-cxcessive bridge tap between 0 and 7 because DSL has been designed 1o work,
b 2.300 feet that serves no network design 8 cven though bridge taps of that Icm__,lh arc
9 purposc Now. just to clarify  Something 9 available
o n vour opmion that serves no network 10 Q Allnght T think vou're somew hat ahead
11 design purpose 1s unnecessary and 11 of me
12 excessne? 12 A Allnght Sorrv
[3 A Ycah, [ would agree with that 13 Q I think the answer to my qucsllon was,
14 Q Can vou cyplam to me that the -- 14 ves. bridge tap does serve a network
13 (INTERRUPTION ) 135 design purposc --
16 A 1 apologize for that 6 A Uh-huh
17 Q No problem 17 Q --forvoice services?
18 When vou state that the CLP may 18 A Ycs. it docs
19 rcquest removal of bridge Lap (hat serves 19 Q Now. docs bridge tap serve a network
20 no nctwork design purpose, would that be 20 design purpose for data scrvices?
21 the design purposc specific to the scrvice 21 A To adegree, vou could usc a bridge tap
22 desired to be provided over that loop by 22 lo -- I mean, | gucss the casiest way to
3 the CLP? 23 cplam this one 1s (o talk about what a
24 A I'm not surc of your question Can vou 24 bridge tap s You can think of 1t as a
25 rephrase that for me? 25 tree 1 the wintertime m that the trunk
Page 99 Page 101
I Q When vou usc the phrasc, scrves no network | of the tree has a central officc  And
2 design purpose, docs that refer to no 2 there arc multiple limbs that go out from
3 network design purpose for what the CLEC 3 that ofTice to multiple different
4 wants to usc the loop for? 4 locations  Thosc multiple mbs.
5 A Iam assuming that -- which | know network 5 depending on which end user decides to
0 design purpose 1s, we're actually talking 6 order services and which choosce to use
7 about network design purposcs of loops 7 that facihity. that one limb becomes the
8 that BellSouth 1s currently -- currently 8 copper lactlity  The remaining limbs arc
9 would have. in other words, would be a 9 what arc referred o as the bridge taps
10 nctwork design purpose for BellSouth as 10 They're just hanging out there ummcd at
11 opposed to a CLEC 11 the moment
12 Q Sotell meif T have vou correct  That 12 So what can happen 1s vou could
13 the network design purposc referenced here 13 havc a -- you'rc going -- using one
14 in your tcsumony refers to network design 14 particular limb, but xou may have a design
15 purpose rcgarding the current services 13 rcason that vou'rc gomg to mosc the
16 provided over the loop” 16 lfacihity and do rearrangements and usc a
17 A Either the current services or we've got a 17 different hmb n the future  But that's
18 particular design for the outside plant 18 the rcason 1l's there -- or those services
19 nfrastructurc that incorporates a number 19 arc there  To the degree the cnira limbs
20 ol bridge taps where «- we nced for some 20 micrfcre with the data senvice. we tn to
21 rcason. and ['m not sure what they would 21 remove them. that's removal of the bndbc
22 be  For some reason, we would want to 22 taps
23 have thosc bridge taps to be available 23 But at any given time. a lacility
24 Q Do bndge taps serve a nctwork design 24 that has lots of bridgc taps that's open
23 purposc for purposcs of voice traffic? 25 or avatlable. whether 1t's a data service
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] or voice scrvice. whatever end user 1s I Q Now. i general. these bullct points vou
2 gomg to be using that scrvice. that 2 have on page 13. onc. two, three, when vou
3 determines which limb of that bridge tap 3 wrotc this testimony’, were you -- did you
4 1s available or 1s going to be used So 4 write these points with regard only to DSL
5 vou can -- Just because a facility has 3 services?
6 bridge taps before vou use it docsn't mean 6 A Imecan, I belicve our mtent and our focus
7 it's not available for a data service To 7 1s to support DSL scrvices. but CLPs could
8 the degree the cxtra limbs. as vou can -- 8 use these facilities or scrvices for other
Y- I described them. arc not necessan , they 9 mcans. 1f thev chosc to
10 can be removed to help facilits -- or the 10 Q So the modifications vou describe 'll onc,
11 scrvice i its performance 11 two, and thrce. BellSouth would consider
12 Q Allnght Atpagec?9 of vour testtmony, 1 12 performing for a non-DSL loop?
13 Just want to be clear, lines 1010 12 I3 A 1belicve we'll do these conditionings at
14 You state that the samc inductor that 14 the request of thc CLP for whatcver reason
15 reduccs high-frequency noise also 13 they mav have for them
16 interferes with high-frequency data 16 Q IfaCLP wanted conditioning to be donc to
17 signals  Arc vou rcferring to. by the 17 providc voice services. would vou do that?
18 word "samc mductor”. a load coil”? 18 A Ibelicveso 1 mcan. number ong savs.
19 A Ycs 19 anv copper loop being ordered by a CLP al
20 Q A low pass filter? 20 over 0,000 feet of combined bridge tap
21 A Yecs 21 would bc modified
22 Q Do these hines regard bridge taps? 22 Q And could vou rcturn, agamn_ o what was
23 A A bnidge tap 1s not an inductive device 23 marhced as Exlubit 3. which 1s Attachment
24 likc a load coil or a low pass [ilter 24 2
25 Q Soisitvourtestimony that bridge taps 25 A Okav
Page 103 | Page 105
1 do not alwax s imparr data services” 1 Q Agam, plcasc tum to page 24 And pleasc
2 A That s corrcct. they do not alway s 2 review both scctions 2 123 and 2 12 4
3 mmpair 3 Do thesc provisions regard only:
4 Q Isityourtestimony that bridge taps may 4 what a CLEC would request i order lo
3 sometimes serve a network design purposc 3 provide DSL secrvice?
6 for data services” 6 (PAUSE) i
7 A Ycs 7 A Idon'tscc anvthimg meither2 12 3 or
8 Q And docs that occur -- strike that 8 2 12 4 that Iimits this just, I guess, to
9 Under which crrcumstances would 9 loops that would be used to provide DSL
10 bndge tap scrve a network design purposc 10 service
il for a data service? 11 Q And, Mr Fogle. if vou could plcasc return
12 A Tbclieve prior to provisioning when they 12 o Exlubit 7
13 determine which facilitics would be 13 A Okayx
14 available for that data sericc 14 Q And, again, look at the page that's
15 Q Would the length of the bridge tap be a 13 numbered 10 at the bottom [t sets forth
16 (actor in determining whether 1t serves a 16 the rule numbered 1. line conditioning
17 nctwork design purposc for the data 17 Do vou believe that this rule applics only
18 scrvice”? 18 to hine conditioning for DSL scrvices”?
19 A It's adetermination of whether or not the 19 MR CULPEPPER Objcct to the form
20 bndgc taps would mterfere with the data 20 of the question
21 scrvice  So. ves. 1t would be a factor 21 A Idon't sec anvthing m this document that
22 Q Would 1t be fair to sav a longer bridge 22 lumnits 1t to just DSL services
23 tap has a better chance of impairing data 23 Q Allnght And. agam. turning to vour
24 scrvices”? 24 testimony, same page. 13. lines 12 to 13
25 A Yes.itdocs 25

You statc that. under the circumstances
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1 outlincd m this bullet 3, the rates would 1 Q And can you give me roughly the month and
2 be pursuant to BellSouth's special 2 vear of the mectings that vou aticnded?
3 construction process in BellSouth FCC 3 A [lattended a couple, | belicve. m the
+ Tarf No 2 I earlicr showed vou 4 latter half of last vear There were some
5 Exhibit 8, which 1s a copy of the special 3 specific 1ssucs that were coming up at the
6 construction process in BellSouth Tanff 6 time that I had some history on. some
7 2 7 cxpertisc on that [ could provide some
8 A Uh-huh 8 help to the collaborative. so |
9 Q Sitting here. could vou dircet me to the 9 partictpated at that ime :
10 portion of this tanifT that would tell a 10 Q And what were those 1ssues that vou
11 CLP what the rates for bridge tap removal 11 provided help with? :
12 would bc under these circumstances” 12 A You're really testing my memon here It
13 A No, I cannot 13 had to do with the DSL scrvices and |
14 Q And. agam, page 13 of vour testimony. vou 14 believe some qualification mformation and
13 discuss at lines 17 to 19 an industry 15 also copper rctirement rules -- rules on
16 collaborative Do vou scc that? 16 coppcr retirement .
17 A Yes.ldo 17 Q Qualification mformation. arc von
18 Q What are you referring (o i those lincs? 18 referring (o the process by which
19 A There 1s what we tecrm mtemally an 19 BellSouth determines il a loop can carry
20 industry collaborative, which 1s a set of 20 DSL service?
21 mectings that CLECs and BellSouth 21 A Ycs, what BellSouth's qualification
22 participate and cngagc 1n, specifically to 22 process 1s \
23 discuss developmg rules, methods. and 23 Q Did you discuss the 1ssue of bridge tap
24 procedurcs, complen 1ssucs associated with 24 removal when you went to these nmcetings?
23 line conditioning, line sharning, most of 25 A ldon'tbclicve I have, no
Page 107 Page 109
1 the services and 1ssucs resulting . I Q Do you know what, 1 anv. resolution the
2 basically, CLECs providing their DSL 2 mdustry collaborative reached regarding
3 scnvices m competition against BellSouth 3 the removal of bndge taps”
4 Q Docs this industry collaboratine have a 4 A There was at -- and 1 don't know exactly
3 proper namg” 5 which meeting 1t was, they actually put
6 A ldon't know, to (cll vou the truth, if it 6 this exact proposal of thesc three bullet
7 has a proper name  1t's just simply known 7 points {o a vote n the collaborative, and
8 as the industry collaborative internally 8 the CLECs voted this was the approach that
9 We've referred 1t as such i front of 9 thev preferred  And so that 1s what we
10 scveral commissions and they scem to 10 agrced to Even though 1t exceeded our
11 always hknow what I'm 1alking about. so 11 obligations, we felt m the mtercst of
12 Q And docs the collaborative regard the 12 compromisc and m the interest of help
13 relations between CLPs and BellSouth in 3 supporting CLECs. it would be best to go
14 the whole BellSouth region? 14 ahcad and work with what they have
13 A Yecs, [ believe it does cover the entire 15 accepled
16 rcgion 16 Q And by "what they have accepted"! are vou
17 Q And do you know when 1t was cstablished” 17 relerring to vour bullet points onc. two,
18 A I know 1t's been gomg on for a number of 18 three on page 137
19 vears | don't know exactly when it was 19 A That s correet
20 cstablished 20 Q And s the final outcome of this bridge
21 Q Do thev have meetings at which people 21 tap discussion by the collaborative !
22 conycne 1o discuss -- 22 codificd someplace? !
23 A Yes. thev do 23 A I'mecan. | believe they have minutes and
24 Q Have vou attended these meetings? 24 nolcs !
25 A T'veattended a few of them 25 Q Do BellSouth personnel. to vour knowledge.
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1 routmnely attend collaborative mectings” ] notes for the industry collaboratine werc
2 A Ycs 2 produccd to the Jomt Pctitioners 1n this
3 Q Do vou know who thosc personncl arc? 3 casc” '
4 A ltdepends on the issuc 1 know i terms 4 A TI'm not aware
5 of linc conditionig. the person who would 5 Q Didvou review the documents that were
6 be most involved with a collaboratne 6 produced n response to the request for
7 would be Jerrv Latham 7 production associated with this 1ssuc.
8 Q Have vou ever discussed with Jerry what he 8 which 1s number 220?
9 [cams or what he does at those mectings? 9 A Ibchieve [ reviewed some of lhcm, ACS
10 A Uh-huh Yes. I have [0 Q To use the vernacular. did vou sce the
Il Q And what docs he describe to you he's 11 production night before 1t went out the
12 lcarned at those meetings? 12 door?
13 A Esscntially that, as we all know. lots of I3 A [don'tbehicyve I saw i nght before it
14 CLECs havc lots of uses for why they want 14 went out the door 1 reviewed 1t -- some
13 we usc our facilitics  It's very 13 of 1t as 1t was bcing developed, but not
16 difficult and complex for them 1o agree 16 nght belore 1t lefl
17 with cach other as to what -- standards 17 Q Do vou know what the contents arc of the
18 that they want It's important for 18 final adoption of a policy rcgarding
19 BeliSouth to trv (o work (o a common 19 bndgc tap removal that (he industry:
20 standard And so he's. vou know, lcarncd 20 collaboratin ¢ camc up with?
21 how to work with the CLECs m crcating, n 21 A Could vou ask that qucstion agamn?
22 this particular case, a common approach 22 Q Was it a codified pohicy that the industry
23 for bridge tap removals that would mect 23 collaborative adopted regarding brldg,c tap
24 the majonty of the CLEC's nceds 24 rcmoval”
25 Q Was Jerry Latham present at the mectings 25 A Codificd policy, do you mean was it
Page 111 ' Page 113
1 where the bridge tap removal proposal was 1 written down or -- ;
2 quoted and adopted? 2 Q Wasil wniten down” '
3 A Ildon't know if he was present 3 A Ibchlieve it was captured 1n the mmnutes
4 Q Do vou know 1l any BellSouth personnel was 4 from that mecting '
3 prescnt”? 3 Q Do you know whether 1t contamed specific
6 A I'm confident at Icast onc BellSouth 6 tcrms and conditions as to how brldgc lap
7 personnel was present, but [ wouldn't 7 removal would be priced”
8 nccessarily know who that would be 8 A lbchieve it contams pretty closcly to
9 Q When someonc attends onc of these industr 9 what I mcluded m my testimony, which 1s
10 collaboratives. arc they later provided 10 the three conditions of which we will
1 with a copy of those minutcs or notes that 11 removc bridge taps and what rates would be
12 vou mentioned? 12 effective for cach condition
13 A Yecs, they arc I3 Q Do vou know whether the policy or (inal
14 Q Do ou have any reason to belicve that one 14 proposal included terms governing how
15 or inmorc BellSouth personncl would not have 15 brnidge tap remov al would be 01dc:cd’
16 thosc mnutes or notes m therr possesston 16 A Idon't know '
17 at this time? 17 Q And. finally. ines 22 10 23 of your
I8 A Twould gather at lcast somcbody docs 18 tcstimony at page 13, vou state that
19 Probably the participants in the 19 ncgotiattons betwcen the partics should be
20 collaborative would have copics of the 20 pursuant (o a scparatc agrcement  And by
21 mmutes and notes 1 know | have copics 21 "negotiations". T think you're referring
22 of minutes and notes from certain mectings 22 1o linc conditioning beyvond what BellSouth
23 ol the collaborative. but certamly not 23 performs for its own customers. 1s that
24 all of them 24 correct?
25 Q Arcyou aware of whether any minutes or 25 A Yes .

29 (Pages 110 1o 113)

NICOLL FLEMING & ASSOCIATES
(919) 367-1123



Toint Petitioners v Lrie Fogle ! 6/29/2004
Bellsouth
Page 114 Page 116
I Q And why do vou state that there should be | lack of better term. a commercial
2 a scparatc agreement {o govern thosc terms 2 agreement It's an agreccment between two
3 and conditions? 3 companics lo providc a scrvice. onc to
4+ A Well, it's not -- 1f BellSouth 4 another i
5 voluntanily offers to do something or add 3 And 1n this casc, the three t pes
6 a service that's outside the 231 6 of linc conditioning that we're tatking
7 obligation, that 1t nceds o be treated as 7 about. wc havc one that we'll do at no
8 such, then either have a scparate 8 charge. one that we have rales and terms
9 agrcement or at least not be subjcct to 9 i this attachment. and a third option 1s
10 arbitration -- 1in a 251 arbitration, 10 alreadv covered m a tanff So 1t's
11 simply becausc 1t's not a 231 obligation I available
12 Q Do vou havc a posttion as to what the 12 Q What kinds of terms and condlllons do you
13 North Carolina Utilities Commission's 13 think would nced to go nto such a |
14 jurisdiction would be regarding the 14 scparalc agrccment?
13 outcome of the bridge tap removal scctions 15 A Any icrms and conditions that w ould be
16 of the interconnection agreement in this 16 outside the scope of a 231 obligation To
17 casc” 17 the degree they bind BellSouth. then we
18 MR CULPEPPER Objcct to the form 18 would expect to develop thosc under a
19 of the queslion 19 scparale agrecment :
20 A Yeah, I'm not sure what your question -- 20 Q Would the rates be separately ncgotiated?
21 ['m not surc what position [ could take 21 A Ifthe rates aren't covered in Attachment
22 with that 22 2 of the interconncction agrecment or are
23 Q Does the North Carolina Utilities 23 alrcady covered n a tanfT. then they
24 Comnusston, m your optmion, only have the 24 would be negotiated as part of a scpar alc
25 authority to make an order n this casc to 25 agrecment
Page 115 . Page 117
| the cxtent that 1t deals with a subject I Q Would the billing and collcction of;
2 that 1s appropriatcly dealt with under a 2 pavment for thosc services need (o be
3 Scction 251 arbitration” 3 included 1n this separatc agreement?
4 A It's my understanding, as we arc 4 A Ycah The scparate agreement would look
5 conducting a Scction 231 arbitration. hl Just Iike any other commercial agreement
6 which -- it's my understanding that the 6 between two companics m that it would
7 only things we should be discussing and 7 include ordering mformation, what
8 working through arc obligations under 8 scrvices arc to be performed, what's
9 Scction 2531 1 behieve the North Carolina 9 cypected of both parties, and then, of
10 Uttty Commission may have different 10 coursc, billing, and then they always
1 perspectives of what our obligations under 11 requirc two to three pages of lcgal
12 251 -- under Scction 231 than BellSouth. 12 documentation to protect the two companics
3 but I belicyve it's appropriate that we're 3 in that agrecment
14 only dealing with Section 251 1ssucs here 14 Q And myour tmc at BellSouth, ha\c you
5 Q Havc anyv CLPs ncgotiated a scparatc ] cver ncgotiated a commercial contract with
16 agreement to govern these terms and 16 another tclccommunications carricr?
17 conditions discussed at page 137 17 A Yes
18 A ldon't know if that's the casc or not I8 Q And what tx pe of service was covered 1n
19 Q Do xouknow whether any CLPs have 19 that contract?
20 requesied such negotiations? 20 A Profcssional scrvices  In this particular
21 A ldon't know 21 casc. 11 was mstallation work
22 Q Invour mind, as vou think about this 22 Q Was this contract then obligating
23 scparate agreement. would 1t be an 23 BellSouth to send its personnel to go work
24 addendum to an mterconnection agreement? 24 somewhere m exchange for which 1t got
25 A No Tthink it would just be a -- for 25 paid”
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Page 118 Page 120
I A That's corrcct 1 thev've been identified i this
2 Q Woerce there any other tvpes of agreements 2 inierconnection agreement. or -- and
3 that y ou ncgotiated? 3 others arc available via special ,
4 A [ have negotiated nformation service 4 construction through the FCC tanflf To
5 agrecments I'm tryving to think  Those 5 the degree thev want something additional
6 arc the two, professional services and 6 to that. then we would not perform thosc
7 information scrvices 7 additional services until we had an
8 Q How many such agrccments did vou 8 agrecment 1n placc to do that ‘
9 negotiate. approsimately? 9 Q Do vou know which FCC tanfl thev could
t0 A Been involved 1in negotiations. probably 10 order out of”? '
I tive or six diffcrent such agreements Il A Proccss construction proccsses as
12 Q And. to the best of vour recollection, how 12 dentificd in FCC Taniff No 2 '
13 long a time perod was it from the 13 Q This tanf? ,
14 beginning of the ncgotiations until the [4 A Yecs. that large onc !
L5 signing of the agreement? 13 MS JOYCE Lel's take a
16 A s vaned by the customer in terms of -- 16 len-nminute break
17 n the particular agreement, and there's 17 (RECESS)
18 somctimes been a number of 1ssues | 18 BY MS JOYCE
19 believe the shortest 1s probably 1n the 19 Q Wc're bach on the reccord Mr Fogle, do
20 four to si1x weck time lrame. not 20 vou have a position on what
21 full-time, but. vou know. to work through. 21 mdemnification should be providedito
22 and the longest has been in the 12 1o 18 22 BellSouth 1f two CLPs sphit a linc \\ltlun
23 month time frame. agam not (ull-time but 23 the BellSouth network” :
24 Just as wc worked through the 24 A The position that | have and BeliSouth has
25 ncgotiations 25 1s simply that since we're not a party 1o
Page 119 Page 121
I Q Sowasitas long as a vcar m some | thosc third-party agrecments betw ccn aCLP
2 mstances? 2 and whoever elsc they 're choosing, to spht
3 A Year,year-and-a-hall, ves  Somctimes the 3 a linc with, we'd hke to not -- we'd like
4 other companies have extenuatimg 4 to be indemnificd for whatever thosc
bl circumstances that require them not to be 5 agreements arc from any potential
O able to ncgotiate for a while. so that 6 lhiabihities that would result i them 'We
7 causcs time to pass 7 don't have an opportunity to represcit
8 Q Dud BeliSouth perform any other requested 8 BellSouth's interests i thosc agreenicnts,
9 work for thesc cntitics prior 1o the 9 so we'd like to be indemnificd from them
10 signing ol the agrecment? 10 Q And vou'd like the Jomt Petitioners to
I A No 11 mdemnify BellSouth? .
12 Q Isityour understanding that BellSouth 12 A Yes |
13 would not perform any bndgc tap removal I3 Q Would you plecase turn to page 14 of your
14 not covered 1n vour bullcts onc. two. 14 tcstmonyv? And at lines 14 to 16. vou
15 three prior to the signing of such an 15 statc that BellSouth 1s just simply
16 agrecement” 16 requesting that its hmitation of :
17 MR CULPEPPER Object o the form 17 liabtlities extend 1o third partics that
18 of the question  What agrcement arc we 18 the Joint Pcuitioncrs may enter mto
19 talking about” 19 agrcement within the process of |
20 MS JOYCE The scparatc agrecment 20 ostabhishing hinc sphiting scrvicc On
2] that he's proposed would have to be donc 21 linc 15 should that be with m. two
22 A Ifa CLP wanis a servicc to be performed 22 scparate words”? Just to clarify lunhcr
23 prior to a scparale agrecement is 23 what vour mcaning 1s .
24 available, thev have options Either some 24 A Yes
25 scrvices can be performed as a result 23 '

Q Okay It's vour position that -- or
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Page 122 Page 124
1 understanding that Jomt Petitioners arc. 1 A 1beherve the Commission could put an
2 at this time. unwilling to indemmfy 2 order m that would rcquire us to violate
3 BellSouth entircly? 3 our tarifls [ don't know whether or not
4 A That's my understanding, vcs 4 our lanffs carrv the weight of law or
5 Q Sitting here todayv, what 1s the level of 5 not [ believe th\ arc agreed to by lhe
6 mndemmtication that vou think 1s 0 FCC
7 appropriate when two CLP lines sphit 1n 7 Q Do vou know whether a failure to comport
8 vour nctwork? 8 with atardTf provision 1s a v 1olallon of
9 A Thelevel of indemnification between the 9 the law? ,
10 CLPs or to BelSouth or -- 10 A Ibecheve that it s ,
Il Q To BellSouth Il Q Docs BellSouth write 1ts tariffs?
t2 A We're simply looking for the level of 12 A Yecs.wedo \
13 mdemnification that we have with 3 Q From timc to time. docs BellSouth amend
14 these -- with the CLPs that we negotiate 14 is tarffs”? :
15 with not be extended to the -- whoever 15 A Ycs.wedo '
16 they're negotiating with | mean. we're 16 Q Has BellSouth cver amended its tcdcral
17 not looking for additional -- we do not 17 tardt regarding DSL --
18 expect to assume or incur additional 18 A Yes .
19 liability as a result of independent 19 Q --transport services? !
20 agrecements that CLPs rcach amongst 20 A Yes, wchave '
21 themsclves thal we're not a party to We 21 Q Would BellSouth be unwilling to amcnd its
22 Just simply can't accept additional 22 lederal DSL taniff in order to comply with
23 liability as a result of (hat 23 an order of the North Carolina Ulllllles
24 Q Would you, for cnample, think 1t 24 Commission”?
25 appropriate that BellSouth be indemnified 25 MR CULPEPPER Objcct to the form
Page 123 Page 125
I for damages that arisc out of onc of thosc 1 ol the question ’
2 CLP actions as they perform line 2 A I'mnotsure Canyou rcphrasc lhal
3 splitting” 3 question for me?
4 A Ycs 4 Q [I'll state 1t in another version (hat
5 Q And arc vou familiar with the term 3 might make more scnse ‘
0 proximate cause” 6 A That would be (ine
7 A No.I'mnot 7 Q Would BellSouth amend 1ts larlle ordcr
8 Q Could vou plcase turn to page 15 of vour 8 to comport with an order of the slale
9 testimony”? And vou statc at lines 12 (o 9 commission”
Lo 17 essentially that the North Carolina [0 A No. not a federal tanif '
11 Utilities Commuission entered an order that [l Q And why would that be the casc?
12 requircd BeliSouth to, quote, alter 12 A It'samattor of junisdicion  And state
13 certam practices concerning its 13 rules and statc orders arc altered .
14 FastAccess mtemet scrvice [ would 14 best -- like vou say. to comport witly
15 clfectively be ordering BellSouth to 13 thosc rules 1s donc through state tanffs
16 violale or aller the express terms of 16 and state-bascd mterconnection agrecments
17 BellSouth's federal taniT Do you sce 17 and other 1y pes of documents and rules and
18 that? 18 orders and laws and tanfTs that are filed
19 A Yes. Ido 19 within thosc junisdictions [t simply
200 Q Well. 1s vour posttion then that it 1s 20 wouldn't make sense (or us to allow states
21 possible the Commission would cnter an 21 to makc ordcrs that requirc us to change
22 order that would requirc BellSouth to 22 our federal tariffs  The main rcason:
23 violate the law? 23 behind that 1s that our federal tarifY
24 MR CULPEPPER Objcct to the form 24 governs our actions in all ninc states’
25 of the question 23 that we do business in - And we change our
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Page 126 ' Page 128
] federal tariff. 1t affects multiple 1 action aganst us sicc we arc comph g
2 states' outcome, not just the particular 2 with the statc's order  Wc've also filed
3 statc that has given us this order 3 for cmergency petitron for rehicf with the
4 Q Isitever the casc that vour federal 4 FCC to specifically address the
5 tartfT has provisions specific to 5 Jurisdictional 1ssues and the overlapping
6 individual statcs? 6 1ssues between the state and the fedcral
7 A 1bclicve it probably docs in various 7 rulcs :
8 places There arc some cascs -- | know 8 Q To vour knowledge, hay ¢ anv BellSouth
9 with pricing particularly, thev specily 9 personnel been in communication with the
10 particular marketplaces where we have Lo FCC regarding the possibility that |
Ll what's called pricing {lexibility  Thosc [ BellSouth 1s out of complhiance with its
12 don't cxist mn all locations, all states 12 federal tandT as regards 1o the smlcs of
13 So I beleve there arc state-specific 13 Georgla and Lowsiana? ;
14 rules in some of our fedcral tariffs 14 A | don t know ‘
15 Q And vou've tesufied carlier that certam 15 Q To vour knowlcdge, has BellSouth cver
16 commuisstons have ordered BellSouth to 16 provided DSL scrvice on a retail basis
17 continuc to provide DSL over a loop that 17 over a UNE loop or a UNE-P fac1l|t\ n
18 1ismusc by aCLP Do vou recall that? 18 North Carolina?
19 A Thats correct 19 A 1bcheve approximalely three or four
20 Q And do »ou know whether -- strike that 20 vears ago, there was an ordering mistake
21 Do you know how BellSouth camc 21 or an cdit that was missing 1n some'of our
22 inio comphance with thosc orders? 22 ordering svstems that allowed for the
23 A Yes.ldo 23 accidental provisioning of DSL service on
24 Q And how did 1t comc mto comphancc? 24 at the time only a handful, a few hundred
25 A InFlorida, we were ordered to provide our 23 circuts region wide, of which T would
Page 127 i Page 129
I DSL service on a scparate facility So we 1 assumc some of them werc North Carollna
2 devcloped a process to do that  The 2 Q Do vou know how many circuits \\ ere
3 scparate factlity 1s purchased or put n 3 mohed?
4 placc by BellSouth and does not violate 4 A Tthink it --1t's -- maximum amount
5 our federal tarifT In Georgia and 5 approximatch 700
6 Lowisiana -- well, I'll move -- actually. 6 Q Is 1t your position that because ofthal
7 Kentuchy is casier  You want to talk 7 accidental provisioning that vou
8 about next 8 described, BeliSouth was out of comphancc
9 In Kentucky , we're domg our DSL 9 with 1ts federal tarfr? ‘
10 scrvice -- or we maintam our DSL service 10 A Yecs, wewere ;
11 over aresold hine A resold ling 1s, by 1 Q Were any penaltics imposcd by lhc FCC as a
12 defimition, a telephonce company provided 12 result of that situation?
13 cxchange line facility  So, agam, we're 3 A No. therc were not j
14 not 1n violation of our federal tarff 14 Q What. if anvthing. did BellSouth do to
13 In Lowsiana and Georgia, we werc 13 remedy the situation?
16 required to put our DSL service on the 16 A Wec - Qur first approach -- well. lool\
17 UNE-P facihity, samc UNE-P facility that 17 actually a three pronged approach Our
18 the CLEC 1s using  That docs v 10late our 18 focus was to be as disruptive -- to
19 federal tar(T 19 providc as httle disruption as possible
20 Q What. if anvihing, did BeliSouth do (o 20 to the cnd uscr customers  So our (irst
21 address the fact that Georgia and 21 approach was we talked with the CLECs
22 Loutsiana had entered an order that would 22 whosc facilities we werc using without
23 causc 1t Lo violate 1ts federal tanfT? 3 their permission We 1dentificd the
24 A Wecarc hoping that the FCC doesn't 24 mdividual end user customers that had
25 detcrmne or decide to do an enforcement 23 tdentificd the hines that we had our DSL
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Page 130 Page 132
1 scryvice on their UNE-Ps We gave them the 1 proven to be smaller and we belicve it's
2 option at that time to convert into resold 2 been smaller than the actual cost 1t would
3 lines  Scyeral of the CLECs did convert 3 take to be able to facilitate and provide
4 to resold hnes  Somc of them chosc not 4 our DSL service over a CLEC's UNE  So
5 to h] we've chosen not to go forward with that
6 At that pomnt. we -- for thosc 6 Q So cost was one factor m that
7 indivadual end user customers that the 7 detcrmmation. 1s vour understanding?
8 CLECs had chose not to convert (o resold 8 A Ycs
9 lines. we then contacted the nternet 9  Q Atpage 20 of vour testimony, hines 1 and
1o scrvice providers of thosc end users and 10 2, which continuc over {rom linc -- page
L1 let them know that we would no longer be 11 19, you state that BellSouth would have to
(2 able (o provide DSL service  And then 12 ncgotiate rales, lcrms, and conditions for
3 once a particular time had gone by we 13 providing -- provisioming this service
(4 then disconnccted those end users from 14 with cach CLP Do xou sce that?
15 their DSL service since they were 15 A Ycs
16 currently being provisioned over a UNE-P 16 Q Do vou know whether thosc negotiations
17 line 17 took placc with a CLP?
18 Q Did those customers rctamn their voice 18 A In the statcs we've been ordered to
19 service? 19 provide our DSL scrvice. we developed
20 A [ don't know cxactly what -- becausc the 20 some -- a negotiating -- the language
21 outcome of the various voice service 21 that would go nto the intcrconnection
22 choices that they madc. our infcrest was 22 agrcement that allowed us access to the
cntirely -- was i complying with our FCC 23 high-frequency portion of the loop That
tanff and also to no longer be using the 24 mvolved time on our part to ncgotialc
CLEC UNE facihitics that we did not have 23 with the two to three CLECs. required to
Page 131 Page 133
permisston o use | negotiate -- and [ know at lcast onc of
Q Dud you cver ask permission (o usc those 2 they went to an arbitration over the
facihiies” 3 language that we then had to defend 1n an
4+ A No, we did not 4 arbitration  So we've done 1t 1n those
5 Q Did any CLEC mmvite vou to usc its h} stales where weh e been required to
6 facilitics to provide DSL over a loop 1t 6 contmuc to provide our DSL scrvice
7 was using to provide voice sen ice”? 7 Q Were the negotiations conducted between
8 A ldon'trecall if we were mvited at that 8 BellSouth and a group of CLPs togcther?
9 time to usc thosc lacilitics 9 A No, ndividual CLECs or CLPs
10 Q Arcyou famihiar with the monthhy 10 Q Did BellSouth ever conduct these
11 recurrmg rates that a CLP pays to access 1 ncgotiations 1n statcs m which 1t had not
12 a rcsold ling? 12 been ordered to provide DSL over a UNE?
13 A I've got limited Camihiarity with it 13 A No, wc have not
14 Q Toyourknowledge, 1s it more or less than 14 Q Dida CLEC n one of those stalcs cver
3 what a CLP pavs for a UNE linc? 15 requcst ncgotiations for that purpose?
16 A Tbelieve that it 1s generally morc 16 A lwouldn't know
17 Q Isit morc or less than what a CLP pays 17 Q Do you know whether the North Carolina
18 for a UNE-P facility? 18 Utilitics Commisston has reviewed the
19 A 1 belicve it's more. but I'm not certain 19 issue of whether BellSouth should provide
20 on that 20 DSL over a UNE linc?
21 Q Was there ever a time that BellSouth 21 A Yes. I beheve the North Carolina
22 considered doing DSL over a UNE lLine? 22 Utthities Comnuission has revicwed it
23 A Wec've considered it a couple of different 23 Q And what 1s y our understanding of their
24 times over the last scveral vears 1t has 24 position or ruling on that 1ssuc?
25 always -- The market opportunity has 25 A Inour 271 proccedings. our 271 casc, this
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Page 134 Page 136
| 1ssuc camc up repeatedly and included 1 the chact date
2 North Carolma And at that tune. the 2 Q And what did the petition ash for?
3 comnussion quoted the Georgia/Louisiana 3 A Specifically it asked the FCC to address
4 FCC order that stated specifically -- 4 and doclare once and for all whether we
3 which stated specifically that the 5 arc or arc not required to provide our DSL
6 incumbent CLEC has no obhgation to 6 service over a UNE-P so that we would not
7 provide DSL service over the competitive 7 have to htigate this 1ssuc over and over
8 CLEC lease lacilttics 8 again n a number of diffcrent states.
9 Q Arcyou awarc there 1s arbitration takmg 9 a numbecr of different arbitrations. and
10 place between ATC. Deltacom. and BellSouth [0 then have to deal with the subsequent
Il i North Carolina? 1l appeals. so that's the rcason lor the
12 A Yes 12 emcrgency relicf
13 Q Do vou know whether this 1ssuc 1s 13 Q And when you state at hnes 20 1o 22 that
14 containcd in that arbutration? 14 n responsc to this emergency petition.
15 A lIbelieve that it s 13 all current proccedings arc being held m
16 Q Do you know why the North Carolina 16 abcyance. awaiting the outcome of the
17 Commission 1s reviewng this 1ssuc again” 17 FCC's determination on this 1ssuc. which
18 A ldonot 18 current proceedings are vou relerrng 1o0”?
19 Q If'm North Caiolina the Joint Petttioners 19 A I'm referring to the appeals  BellSouth
20 gave BellSouth pernuission to usc their -- 20 has appealed the various orders n the
21 these lines. their UNE lines to provide 21 four states that are assoctated with DSL
22 DSL scrvice on a retail basis, do vou know 22 with UNEs And those appcals have all
23 whether BellSouth would do so? 3 been -- arc being -- awaiting the
24 A Not -- We would not do so unless ordered 24 outcomc of the FCC's determination on this
25 by the Commission 25 1ssuc for directive
Page 135 Page 137
I Q Andif vou could pleasc turn agam to vour I Q So these appeals werc filed n Georgia,
2 testimony at page 20 -- excusc me, page 2 Loutsiana, Kentucky, and Florida?
3 21, lme 1 You use the term the 3 A In the appropriatc appellate jurisdictions
4 Comnussion's consultative opinion to the 4 [or those. vcs
3 FCC  What type of opinion arc vou 5 Q And did you participate  the briefs that
6 referring to in that ling? 6 were writien 1n those appeals?
7 A Tlus 1s an opmion that thev entered n 7 A Tthink I helped develop some of the
8 support of our 271 apphication 8 factual bases for thosc bricfs
9 Q And ut's vour understanding that that 1s 9 Q And when were those bricfs filed?
10 called a consultativc opinion”? 10 A My recollection 1s at various times
IT A That's my understanding, ves 11 through last vear, from carly i the vear
12 Q Didyou participate in the 271 proceeding 12 through the end of the vear 1don't know
13 in North Carolina? 13 cxactly when cach of them individually
14 A 1bchcvel filed written testimony 1 14 werg filed
15 don't believe | actually appeared m front I5 Q Do you know when the initial request to
16 of the Commusston 16 appcal the orders werc filed”
17 Q You appeared n front of -- 17 A Idonot Iknow we put--we did our
I8 A [donotbelicve I appeared in front of 18 request to appeal within the proper time
19 the Commuission. but | do believe | 19 frames that we werc -- the proper windows
20 provided written testimony 20) wc were allowed to appeal. bul [ don't
21 Q Atpage 22 at inc 17 to 22. you discuss 21 remember exactly when thosc dates were
22 an emergency petition with the FCC When 22 Q If astate commission were to order
23 was that petition filcd. (o your 23 BellSouth to perform a tash --
24 knowledge? 24 A Uh-huh
25 A Twanttosay last fall Idon't remember 25 Q --would BellSouth endeavor to perform
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Page 138 Page 140
1 that task” 1 wholesale DSL service. as we call it
2 A Ycs 2 mternally - But it's cssentially the
3 Q Istherc any rcason that some further 3 federally tanffed DSL service that's
4 consent must be acquired from BellSouth 4 available to intemet scrvice providers
5 prior to its comply ing with the order? 5 Q Isthatsenvice provided to CLPs on a
6 A I'm not surc of that question  1I'm not 6 wholcsale basis?
7 surc what vou're referring to 7 A It's provaded to CLPs under the same terms
8 Q Well. I gucss to be more clear -- this 8 and conditions that 1t's provided to
9 might speed things along 9 anvbody clse subject to the federal
10 A Uh-huh L0 tarifT. so
Il Q Ifvou'd look at Attachment 2, which 1s Il Q Who s anvbody clsc?
12 marked as Exlubit 3 12 A Anvbody who mcets the (crms and conditions
13 "A Ohkayv 13 of -- of -- to have the abihty to
14 Q Pagc44 Section3 104 Thisisa 14 purchasc services oul of our [cderal
13 sectron that regards the 1ssuc that we're 15 tariff. wc're required to provide services
16 talking about 16 to them. whether they be a CLP. an
17 A Yes 17 mterexchange carrier. an ISP, an end
I8 Q And BellSouth's proposcd language begins 18 user We can't discrimmalc who buvs at
19 with a clause, to the catent requured by 19 the federal tanfT lcvel. so we have --
20 apphicable law Do you scc that? 20 all the above buy DSL services out of our
21 A Yecs 21 federal (anfT Lo usc
22 Q Do vou know what that refers 10? 22 Q So s 1t vour understanding then that the
23 A Tthink wc're discussing the fact that 23 DSL service 1s provided under the same
24 there arc potenually an apphcable law 24 tcrms and conditionsto a CLP as to a
23 that requires us to do the following 25 retail end user”?
Page 139 Page 141
I Q Where s that applicable faw found? I A To the degree a rctail end user wants to
2 A In North Carolma. I don't behieve there 2 buy DSL services out of a fedcral tan(T,
3 15 an apphicablc law that requires us to 3 they can do that It's not very common
4 provide our DSL service for FastAccess 4 It docs happen  But ISPs, internet
5 Q Sowould 1t --1s 1t fair to say that hY scrvice providers. as well as CLPs all buy
6 applicable law. in your understanding. 6 out of the same taniT at the same ternis
7 would be the orders from Georgia and 7 and conditions
8 Louisiana? Would those be a repository of 8 Q Do vou know the rates associated with the
9 applicablc law for this scction? 9 DSL service referenced m this?
10 A The only requirement that I'm awarc of 10 A It depends on which DSL scrvice vou're
[} that -- legal requirement that we have 11 talking about. different rates for
12 had to -- or forced (o -- or required to 12 different scrvices
13 provide our DSL service. our FastAccess 13 Q And those arc all in the tanfl?
14 scrvice to CLPs end uscers has been 14 A They're all specificd n the tanff. that
I3 Lowsiana. Georgia, Florida, and Kentucky 15 1S correct
16 Q Sowould thosc orders comprisc the 16 Q What s FastAccess scr ice?
17 applicable law? 17 A FastAccess service 1s a retal internet
I8 A Asitistoday.ycs t8 access service  It's an mformation
19 Q And then this scction gocs on o say that 19 scrvice that's provided by BellSouth to
20 BellSouth shall provide its DSL scrvice 20 rctail cnd uscrs, both consumers and small
21 and FastAccess services  Are those two 21 busiesses and large busincsses It
22 distinct services? 22 combines information m e-mail and all the
23 A Yecs. they were 23 internct protocol activity and support and
24 Q Whatis DSL scrvice? 24 help desk and uses the tanff or DSL
25 A DSL service s a term we usc for the 235 It's tanfled with the

transport scrvice
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1 FCC as one of ils inputs to crcate an | terms. and conditions What would be
2 information service that 1s sold to the 2 cxamples of rates. terms. and conditions
3 cnd user FastAccess 1s referred to hind 3 that would need to be separately
4 of collectively as that group of services 4 negotiated?
3 that are sold by retail (o thosc end 3 A Toadcgree. we're ordered o -- agam. 1t
6 uscrs 6 comes bach to the apphcable law and
7 Q Sois it vour understanding that DSL 7 what's ordered We simply don't know what
8 scrvice 1s. as the FCC uses the term. a 8 the North Carolina Utilitics Commission 1s
9 telccommunication service”? 9 gomg to order But if they werc (o order
10 A Yes. that's my understanding 10 us to continuc to provide our FastAccess
11 Q Would 1t be fair io sav then that I scrvice or some aspect of our FastAccess
12 FaslAcccss takes that telecommunication 12 service, which 1s non-regulated. our
13 service and adds what the FCC terms 3 prices and rates and terms and conditions
14 imformation scrvices” 14 of that arc all subject to commercial
I35 A Yes 15 agrcemcnts To the degree we would offer
16 Q Arc the rates diffcrent for DSL service 16 those (o the CLEC or the CLP. wc'd have to
17 and FastAccess service? 17 ncgotiatc that
18 A Yes 18 Q IfaCLP wantcd to obtamn DSL service --
19 Q And they're all tariTed? 19 wholcsale scrvice, are there rates that
20 A No DSL services are tariffed 20 would apply other than what's i vow
21 FastAccess services are not tariffed 21 federal tanfl?
22 Q And why not” 22 A No
23 A Beccausc their information scrvice By 23 Q Do vou know what hinds of terms and
24 definition, there's no tarft requircment 24 conditions arc included m vour federal
25 because tt's a competitive marketplace 23 tarifT for the wholesale DSL service?
Page 143 Page 145
1 Q And then referring back to this I A Well we have ordering terms and billing
2 provision It gocs on to sav that thesc 2 tcrms, provisioning lcrms, thosc typcs of
3 scrvices we were discussing will be 3 things We have expectations that our
4 provided o a customer for usc with UNE-P 4 customers pay us for those services they
5 as loops Do vou have an understanding as 5 order, that tvpes of thing  Thosc arc
6 to what that clausc mcans” 6 covered m the tarfT
7 A 1would venture to sax that that's not the 7 Q Arc therc hability terms in the tanff --
8 best written paragraph | belieyve the 8 n the DSL wholesale tarff?
9 1ssue there 1s that the different orders 9 A Liability terms n terms of cypressing
10 that we have night now between Georgla, 10 liability between BellSouth and their
Ll Lowsiana. Kentucky , and Flonda all have I customers”
12 diffcrent requircments as to how we must 12 Q As between BellSouth and the CLP that's
3 contmuc (o provide our DSL scrvices or 13 purchasing the DSL wholcsale scrvice
14 our FastAccess And some impact UNE-P. 14 A 1assume somewhere in the federal tanff
13 somc impact UNE loops I think they're 15 there's a discussion of liability 1
16 simply trving to icorporate the language 16 don't know cxactly where 1t would be
17 so that depending on what the applicable 17 Q Sositting here, as you read this
18 law s, we will comply 18 language. can vou think of any rates.
19 Q Could this clause mcan that these services 19 tcrms. and conditions that would not be
20 will be proyvided over UNE-P as if the 20 the tarsff that would govemn when a CLP
21 UNE-P were a UNE loop? 21 purchases DSL wholesale service from
22 A ldon'tread it as that way 22 BellSouth?
23 Q And then this section gocs on to sav that 23 A All DSL wholesale services arc tariffed.
24 BellSouth will provide thosc two scrvices 24 so thosc tanff rules would apply  Our
23 pursuant Lo scparatclyv ncgotiated ratcs, 25 tantf rates would apply
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Page 146 Page 148
I Q Now,you stated that in Georgia and 1 donc m Georgia and Loustana and
2 Lowsiana, BellSouth took the steps of 2 Kentucky  So the process for implementing
3 cstablishing agreements with CLPs n order 3 and complymg with the order 1s
4 to comply with the orders of the Georgia 4 different
3 and Lousiana commissions. 1s that 5 [n Flonda. we do -- we provide
6 correct? ) our DSL service -- actually. sorn In
7 A That's correct 7 Florida, we werc specilically ordered to
8 Q And do those agrecments include terms and 8 contmue to provide our FastAccess
9 conditions that discuss how -- what the 9 service. so we provide that over a
10 product 1s called for purposcs of placing 1o separate facility  We actually provision
11 an order” i ancw loop to the home to provide that
12 A The terms and conditions that are n the 12 service
13 mnterconncction agreement all have to do 13 In Georgia and Lowsiana. we're
14 with access and meeting our obligation as 14 ordered to provide 1t on the samc
15 required by law  Onc of the requirements 15 facility, so we facilate paths on the
16 1s that we have access to the 16 same facility
17 high-frequency portion of the loop. so we 17 In Kentucky. we do it overa
18 acquirc m the mterconncction agreement 18 resold hine and then reprice on a monthly
19 that the CLEC or CLP givc us access (o the 19 basis the price of that resold linc to be
20 high-frequency portion of the loop at no 20 cquivalent to a UNE-P
21 charge 21 So mn cach case. the process that
22 Q Anud thosc terms and conditions arc 22 we have to go through and the coordination
23 included 1n the interconnection agreement? 3 we have to go through with the CLEC 1s
24 A They arc included in the interconncction 24 diffcrent in -- as a result of the orders
23 agrcements in Georgia and Louistana and 23 that we have recened
Page 147 Page 149
1 Florida | don't know 1f they arc 1n 1 Q But as a matter of what BellSouth 1s able
2 Kentucky 2 to perform, rcgardlcss of what 1t's
3 Q And do thosc agrecments have terms and 3 ordered to do, when a CLEC customer wants
+ conditions for how a CLP would order and 4 BcllSouth DSL. would the mcans by which
3 obtam the service that you've been 3 BellSouth provides DSL to that customer
6 ordcred to provide? 6 when that customer s a CLP voice
7 A Inthis casc. the orders are not lor the 7 customer --
8 CLP to order the DSL scrvice or the 8 A Uh-huh
9 FastAccess service It's for BellSouth to 9 Q --bedilferent in one state as opposed to
10 continue 1o provide its DSL service or 10 another?
11 FastAccess scrvice to an end user  So the [T A Yes Imecan. the mcans we provide it n
12 CLP itscll 1s not ordenng that service 12 Flonida 1s ovcr a separate Iine  In
13 So there's no tcrms or conditions about 13 Georgia and Lowsiana, 1t's all the same
14 how thex would order the DSL or FastAccess L4 facility as the UNE-P  In Kentucks . we
13 scrvice m the interconncction agreecment 15 provide 1t over a resold line
16 Q Are thc methods and procedurcs by which 16 Q Isattechnically fcasible for BellSouth
17 BellSouth would provide DSL service to an 17 to provide DSL over a UNE-P in cach of 1ts
18 end uscr under thosc circumstances 18 statcs”
19 different from state to statc in the 19 A Yes
20) BellSouth region? 20 Q st technically feasible for BellSouth
21 A Yos 21 to provide DSL FastAccess over a separate
22 Q And n what respects are they difTerent? 22 loop n cach of 1ts states?
23 A Therules or the orders that we have been 23 A Yos
24 ordered -- what we've been ordered to do 24 Q The agreements that were signed in Georgia
23 in Florida 1s different than what has been 25 and Lowsiana with the CLPs. arc they
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Page 150 Page 132
1 statc specific? 1 of the question  It's been asked and
2 A Yocs. thev arc 2 answered, for onc thing
3 Q Docs BellSouth usc the samc OSS ordering 3 MS JOYCE His question
4 svstems 1n each of its states? ' 4 wasn'l -- His response wasn't
5 A 1believe, ves. wedo 5 responsive  He said what they arc ordered
6  Q Do you know whether BellSouth has 6 to do. and I just simply ashed -- mavbe |
7 any 231 -- Section 231 nterconnection 7 could be morc clear
8 agreements that mclude provisions that 8 Q Would the Georgia Comnussion preclude
9 discuss whether CLP customers mav obtain 9 BellSouth [rom serving a CLP cnd uscr
10 FastAccess” 1o customcr over a stand-alone loop for DSL
tl1 A [Ibcheve that language has been 11 scrvice?
12 mncorporated mto imterconnection 12 A ldon't recall if they specifically
13 agrcements n Florida. Louwisiana, and 3 excluded that
14 Georgia | don't know what's been done 1n 14 Q Do you know whether the -- some or all of
15 Kentucky. but all of those are under 15 the CLPs with whom vou signed agrecments
16 appeal by BellSouth 16 m Georgia and Louisiana to implement
t7 Q These were not region-wide Scction 231 17 thosc state orders arc present m the
18 agreements” 18 other BellSouth states?
19 A No 19 A Many of them have the -- presence 1n
20 Q Has BellSouth cver considered implementing 20 multiple states
21 what 1t has been ordered to do in Georgia 21 Q And, to vour knowlcdge, did anv of those
22 in any ol 11s other states? 22 CLPs rcquest that BellSouth implement that
23 A Wec have considered what -- over a UNE-P 1s 23 agrcement in any other BellSouth state?
24 in the gencral sensc from product 24 A Tdon't know onc way or the other 1 it's
25 prospective. which 1s yverv similar (o what 25 been requested
Page 151 Page 133
] was ordercd m Georgla. and projccted that I Q Dud you participate in the ncgotiations by
2 from a region-wide perspective I we 2 which those agreements were reached?
3 were (o actually provide the Georgia 3 A Iparticipated in negotiations with FDN
4 solution n Flonda, we would be 4 Florida I supported the negotiators n
3 violation of the Florida law as well as 3 the Lowsiana and the Georgia
6 the Kentuchy law  So we don't really have 6 negotiations, but did not directly
7 the leeway of apply ing 1t evervwhere 7 participate
8 because the rules that we were ordered 1o 8 Q Anddoyou havc an understanding, for
9 do arc sufficiently duTerent that onc 9 example, for the FDN negotiation, what was
10 does not necessarily comply with the 10 the length of time that clapsed between
11 other 11 the beginnimg of the negotiations and the
12 Q Dud the Florida Comnussion order BellSouth 12 signing of the agrecement?
13 not to provide DSL over a new ling? 3 A [ think that particular agreement was
14 A No, thev did not 14 negotiated n appronimatels two (o three
15 Q Dud the Georgia Commission order BellSouth 15 wechs
16 not o provide FaslAccess service over a 16 Q And do you have any understanding of the
17 stand-alone loop” 17 time frame that clapsed in Georgia?
I8 A Tdon't remember the exact wording of the 18 A Idonotknow
19 language. but I don't beheve we were 19 Q Do youknow how long 1t took for thosc
20 given -- we werce -- | belicve we were 20 agrecments (o be ncgotiated in Louisiana®
2] required to provision our FastAccess 21 A Tdonot know
22 scrvice over the same lacility 22 MS JOYCE All nght 1 think we
23 Q But were you ordered not to provide 23 can break for lunch  Go ofT the record
24 FastAccess over a stand-alonc loop? 24 (LUNCH RECESS)
25 MR CULPEPPER Objcct to the form 23 BY MS JOYCE -
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Page 154 Page 156
I Q Hecllo. Mr Fogle You understand vou're 1 cross connect m any FCC order?
2 still under oath? 2 A No.Idonot
3 A Yes.ldo 3 (DEPOSITION EXHIBIT NO 9 WAS MARKED )
4 Q Al nght Now.I'd hike to discuss with 4 Q I'm gomg to hand vou a document marked
5 vou the tssue of what should the 5 Exhibit 9 Agam. it's v oluminous
6 delinition of cross conncct be 1n the 6 Agam. [ behieve [ just have two copics of
7 agreement that's at 1ssuc n tlis casc 7 that  And do vou rccognize this documeni?
8 Did vou participate n the calls 8 A ltappcars to be Attachment 4. Collocation
9 that ncgotiated this particular 1ssue 9 from nterconnection agrecment
10 between the Jomt Petitioners and 10 Q And would vou accept that this 1s the
11 BellSouth? 11 attachment that's being negotiated n this
12 A No.Idid not 12 casc”
13 Q And did you consult with anvbody at 13 A Yes. Iwill
14 BellSouth who did participate in thosc I4 Q And sce that it indicates on the front
15 calls? 15 5-23-04 draft Do vou understand that
16 A Yes. ldd 16 that mcans that this 1s a draft that was
17 Q And who were thosc persons? 17 m place between the partics as of May
18 A Lynn Brewer. B-r-e-w-c-r 18 23rd. 20047
19 Q And s she an attorney”? 19 A That would be my understanding. v cs
200 A No, shc's not 20 Q Wil vou please (urn to page -- what 1s
21 Q And did you discuss things with her 2] numbered on the top as page |1 And do
22 verbally? 22 vou scc therc Section 39  And there's a
23 A Yecs 23 scclion that 1s designated for customer
24 Q And did you provide her with anvthing 24 version of language”
25 written regarding the position or Issuc 25 A Yes, ldo
Page 135 Page 157
1 4-17 I Q Itstates that a cross conncction (cross
2 A Ididnot no 2 connccet) 1s a cabling scheme between
3 Q And on what undcrstanding, what basis did 3 cabling runs, subsystems, and cquipment
4 you write your testimony [or Issuc 4-1? 4 using patch cords or jumper wires that
5 A Devcloped this 1ssue based on 3 attach to conncction hardwarc on each end.
6 conversations with Lyvnn Brewer 6 as described and defined by the FCC Do
7 Q Tumn. pleasc. to page 24 of your 7 vou scc that?
8 testimony  Begmning at line 3. vou 8 A Yes ldo
9 dcfinc a cross connect as a jumper on a 9 Q Doou beheve that definition 1s an
10 frame (mam distnibutron framc or 10 approprniate definition for a cross
t mtcrmediate distnibution frame) or pancl 11 conncct”?
12 (digital service cross connect (DSX) or 12 A For just a cross conncel as a broad
3 light guide cross conncet -- cross 13 dchinition, y cah. that's an appropriate
14 conncct (LGX) that 1s used o connect 14 definition
15 cquipment and/or (actlity terminations 13 (DEPOSITION EXHIBIT NO 10 WAS MARKED )
16 logether Did vou dernv e that definition? 16 Q I'm handing vou an exhibit that's been
17 A No, Idid not 17 marked Exhibrt 10
I8 Q And do you know whether that definition 1s 18 MR CULPEPPER Thanks
19 the same as the definition the FCC mayv 19 Q Haveyou ever seen this document before”
20 have provided lor a cross conncet? 20 A No. Idon't belicve | have
21 A [don't know 21 Q Do you sce the front page indicates this
22 Q Have you reviewed the FCC's rules 22 1s an order from the Federal
23 rcgarding what 1s a cross connect? 23 Communications Commission?
24 A 1 have reviewed some of them 24 A Yes.ldo
25 Q Do vou recall reviewing the defimition of 25 Q And it was relcased August 8th. 2001, 1n a
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Page 158 Page 160
1 dochet entitled deplovment of wirehne 1 Q Describe for me what 1s the facility that
2 scryvices offering adyanced 2 would bc a cross conncct that 1s not a
3 tcleccommunications capability  Did vou 3 collocation cross conncct”
4 participate 1n the FCC rule making that 4 A A co-carricr cross connect 1s not a
5 resulted n this order? 3 collocation cross connect
6 A No,Idid not 6  Q What tvpes of cquipment facilities would a
7 Q Can vou plecasc turn to the second page of 7 co-carrier cross connect connect?
8 this exhubit and look at paragraph 58 8 A A co-carricr cross conncct would be a
9 And there's some quoted language m that 9 cross connccel that's -- vou can order out
10 paragraph L0 of FCC tan(f that would -- essentially
It A Yes. I sccthat 11 connccts the collocation space of one
12 Q Please comparc that quoted language n 12 carricr to the collocation space of
13 this FCC order portion thereof and the 13 another carner or could also cross
14 language that appcars n bold tvpe on 14 conncect between exchange carriers or
13 Exhibit 9 at Section 3 9 15 anvbody clsc who needs to cross connect
16 MR CULPEPPER Wec arc looking at 16 betwcen carriers
17 paragraph 38. nght? 17 Q So vour tesumony 1s that a -- mayv | call
18 MS JOYCE That's nght 18 1t a non-collocation cross conncct. onc
19 MR CULPEPPER All nght 19 tvpe of that would be a connection between
20 A Thev appear to match pretty closcly 20 two collocated carriers”
21 Q Can vou cyplan to me what the difference 21 A My testimony would be that a
22 1s between the quoted language in this FCC 22 non-collocation cross connccl would be a
23 ordcr and y our definmition of cross connect 23 co-carrier cross conncclt, which 1s -- has
24 provided at pagc 24 ol y our tcstimony? 24 a different purposc and a different usc as
25 A 1bclieve our language 1s a hittle bit 235 opposcd to providing collocation
Page 139 Page 161
| more specific as (o what tvpes of 1 conductivity between BellSouth and the
2 cquipment might be cross connccled 1o 2 CLP
3 Q More specific m that it provides proper 3 Q Butaco-carricr cross connect would run
4 names such as main distribution frame or 4 between the facilitics of (wo collocated
h} intermedrate distribution frame as onc of 3 carriers. 1s that correct?
6 the points that a cross conncet would 6 A That's my understanding, ves
7 connect to” 7 Q Looking at Exhibit 10, the quoted language
8 A Yecs 8 at pagce 38
9 Q Do you know why thosc speeilic proper 9 A Oka
10 nouns have been placed into this 10 Q Would a co-carnicr cross conncet fall
11 defimtion that appcars on page 24? L withm this definition provided here?
12 A Intheissucs. as we have developed it -- 12 A Yecs. it would
3 or as we understand 1t 1s that we're 13 Q s there another type of cross connection
14 tnmg o do 1n the collocation scction of 14 that 1s not a collocation cross
15 the interconncction agreement 1s hmit the 13 connection”
16 cross conncel language to a collocation 16 A There may be I'm not awarc of onc that |
17 cross connect and not just to a cross 17 could namec at this moment
18 connccet in gencral, as there are other 18 Is 1t x our position that a co-carrier
19 tvpes of cross connects that arc subjcct 19 cross connect should not be provided to
20 to other junisdictions and other 20 the Joint Pctitioncrs”
21 agrcements  So we're simply trving to 21 I believe the co-carrier cross conncets
22 makce surc thal we're making the definition 22 should be provided to the Jont
23 of cross connect sufficientls narrow to 23 Pctitioners. and they're available to them
24 only mclude collocation cross connccts n 24 subject to the FCC tanff that they're
23 thus particular secuion of the agreecment 25 tariffed n
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Page 162 Page 164

I Q Is that a BellSouth tan (T I Q Would tclecommunications traffic pass over

2 A Ycs 2 a co-carrier cross connect”

3 Q Do ou know what the ratcs arc for a 3 A Probablv. that --ycs

+ co-carrier cross conncet? 4 Q Isit vour testimony that the principal

5 A ldonot 5 difference between a co-carrier cross

6 Q Anddo vou know what ratcs would be 6 connect and a collocation cross conncct 1s

7 applicd to a collocation cross connect 7 whether the facility attaches to BellSouth

8 under Attachment 47 8 cquipment?

9 A [don't know them offhand. no 9 A No, because | believe in a co-carrier
10 Q Do vou know whether the ratcs for a 10 cross connect, some of our cquipment 1s
11 co-carrier cross connect are developed n Il mvolved in providing that cross connect
12 accordance with TELRIC? 12 capability I think the difference has to
13 A [ would assume that they 're not 13 do with the scrvice or the allocation
14 Q Do vou know whether a collocation cross 14 that's being purchascd or used n
135 connect rate 1s dey cloped in accordance 15 conjunction with the cross connect
10 with TELRIC? 16 Q Whatis a tvpe of service that would be
17 A 1would assumec that thev arc 17 uscd 1 comyunction with a cross connect?
18 Q Isitvour position that different ratcs 18 A A collocation cross connect would be --
(9 should indeed apply 1o these (wo difTerent 19 services would be any kind of UNEs or
20 facilities? 20 other types ol scrvices, access services
21 A [Ibeheve they have different purposcs and 21 that -- I believe | even specifyv a couple
22 they have different apphcations as well 22 of them m my testumony  I'll have to
23 as diffcrent rules of law that apphy to 23 look to see cxactly which ones 1 named
24 them. different junisdiction, so 1t makcs 24 Unbundled loops, unbundled local
23 sense there would be potentially different 25 swiliching, unbundled transport, unbundled

Page 163 Page 165
| rates. but I don't know 1f the rates arc 1 loop port combinations, ct cetera

2 actually dilTerent 2 Q Arcyou quoting from pagc 27 of your
3 Q What s the purpose of a co-carrier cross 3 testimony?

4 conncction? 4 A Yes.lam

5 A Co-carricr cross conncction proy idcs cross 3 Q And acollocation cross connect, as

6 connects between two dilferent carrters 6 described on this page, would, to the best

7 It doesn't connect to the ncumbent, 7 of vour knowledgc, be priced in accordance

8 BellSouth  Onc example would be 1f vou 8 with TELRIC?

9 nceded to connect -- one CLP wanted to 9 A Yes
10 connccl to their customers that have a 10 Q What ty pes of service would not be
N service they provide 1o some cqupment in 11 appropriatcly provided over a collocation
12 another CLP's collocation space for a 12 cross conncet?

3 service that CLP provides And so one 13 A If BellSouth reached an agreecment with a
14 mcthod for doing that 1s the usc of a 14 CLP to provide an mformation scrvice or
15 CO-CaITIer cross conncct 15 mitcernct scrvice or provide a non-231
16 Q And what s the purposc of a collocation 16 scrvice, DSL. for ecxample. the connection
17 cross connect” |7 between BellSouth and that -- and a CLP
18 A Colocation cross connect 1s to connecl the 18 would not be via collocation cross
19 collocation spacc of thc CLP with the 19 conngect. it would be via some other & pe
20 scrvices or bundled network clements that 20 of cross conncclion
21 they're purchasimg and using with 21 Q In that mstance, what would the end pomt
22 BellSouth or the ncumbent 22 be of the cross connccet facility?

23 Q Would telecommunications traffic pass over 23 A ltcould be -- onc end pont would be
24 collocation cross connect? 24 BellSouth cquipment by BellSouth services.
25 A Yes 25 the other end pomt would be the CLP's
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Page 166 Page 108
i cquipment. which may or may not be ] be -- I don't know
2 collocatcd 2 Q Arc vou familiar with the term local
3 Q Do CLPs somctimes provide DSL service to 3 channcl?
4 therr end uscrs over UNEs? 4 A 1have some limited knowledge of what a
5 A Yes 5 local channel 1s
6 Q Isacollocation cross conncct the proper 6 Q Pleasc describe what vour knowledge 1s of
7 facility to be used for a CLP to gam 7 that term
8 access to UNEs” 8 A lt's actuallv way outside mv cxpertisc.
9 A Yecs 9 but I'll sec 1f | can bumble togcther some
10 Q Okay Describe the scenario under which [0 description of a local channel It's
11 an internet scrvice would be provided by [1 ahwavs difficult when vou've heard terms
12 BellSouth to a CLP 12 used so many times and vou have to
I3 A There could be a service where BellSouth 13 actually think of how to define it
14 has developed a wholcsale internct access 14 Q Ifvou nced to define by example. that
13 service or provided anv number of 13 would be helpful
16 information services. whether 1t be an 16 A My understanding -- very limited as 1t 1s
17 c¢-mail hosting or web hosting or other 17 m the local channcl 1s a particular
18 tvpes of sernices. that a CLP would choose 18 connection or smgle conncction on what we
19 o buy or usc  Those arc vcry competitive 19 would refer o as a channcl bank. so 1
20 services that are available on the 20 believe it's just kind of a common or a
21 open-ended marketplace BellSouth offers 21 local vernacular for a tvpe of
22 them as well as other -- many other 22 connection
23 compctitors offer those ty pe of 23 Q Do you know what 1t would conncet with,
24 mternet-bascd services  So that's onc 24 what --
25 situation where a CLP could be buving, 25 A No, | would not
Page 167 Page 169
1 information or internct service from 1 Q Do you have an understanding as to the
2 BellSouth 2 raics that apply to a local channel?
3 Q On arctail basis? 3 A No, Idonot
4 A Retail and wholesale And information 4 Q Could acollocated CLP connecl o entrance
b services 1s a bit -- because they 're R faciliies owned by another
6 another carrier and not actually the end 6 tcleccommunications carricr”?
7 user, we would probablv dub that as a 7 A Tdon't know
8 wholcsale service, but 1t would still be a 8 Q What ty pes of conductivity 1s BellSouth
9 non-regulated commercial agreement betw cen 9 preparced to offer to the CLPs to be
Lo the two companics 10 connceted to cquipment within a central
1T Q Why would 1t be a non-regulated scrvice” 11 office where they arc collocated”?
12 A Becausc 1t's BellSouth proyviding the 12 A What tvpes of conductivity? I'm aware of
13 competitive information ser ice Lo the CLP 13 two that we offer  One 1s a collocation
14 on commercially agreed to terms 14 cross conncct and the other 1s a
15 QO IfaCLP s collocated m a BellSouth 15 co-carricr cross connect 1 also belicve
16 central office. 1s there a facility that 16 that the CLPs have the ability (o do some
17 would permit them to access a lcased mox? 17 of therr own construction and run some of
18 A Idon't know 18 their own cables through some BellSouth
19 Q Isthere a facilits that would allow that 19 territory that -- BellSouth areas. that
20 collocated lacility 1o access transport 20 type of thing  Bul the two scryvices we
21 provided by another carrier who 1s not 21 offer that I'm awarc of arc co-carrer
22 collocated m the ofTice but had a 22 cross connects and collocation cross
23 presence n the ofTice? 23 connccets
24 A [ don't know whether that would be a 24 Q Pleasc turn back to Exhibit 9. what's
25 co-carricr cross connect or if that would 25 numbered page 12 up at the top  And
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Page 170 Page 172
1 pleasc review Scction 3 10 Do vou sce 1 Q Arc there any other ty pes of panel that a
2 there's only on¢ scetion provided here and 2 collocation cross conncclt could termmate
3 there's no competing language. so that 3 0”
4 indrcates that this particular provision 4 A There could be other tvpes of pancls out
3 has been scttled at this ume Do vou b there that form the samc function. that
6 understand that? 6 havc a dilferent. quote. unquotc, specific
7 A Yes 7 or technical name | wouldn't be able to
8 Q ltstates that a co-carmer cross connecl. 8 name them right now
9 which 1s abbreviated CCXC. arc cross 9 Q Do vou know why only these specific tvpes
10 connccts between customer and another 10 of frames and pancls have been mcluded m
B collocated tclecommunications carrier B BellSouth's preferred definition of cross
12 other than BellSouth Do vou sec that? 12 connect?
13 A Yes 13 A 1bchieve it seems to be very specific
14 Q Under this statement. would a CLP be 14 about the 1y pes of pancls. but. more
13 permitted to obtain a CCXC to conncet with 13 importantly. the function that those
16 a noncollocated telecommunications 16 perform -- those perform n our network
17 carnier? 17 Just to be specific and that our
I8 A ldon't belicve this language would allow 18 definition of a cross connect 1s limited
19 them to do (hat 19 to a collocation cross connecl
20 Q Does that statement at Section 3 10 20 Q Are therc tvpes of collocation cross
21 comport with what vour understanding 1s of 21 conncets that would be excluded by this
22 a co-carricr cross connect” 22 definition?
23 A Yecs 23 A Not that I'm awarc of
24 Q So just to make surc that [ understand 24 Q Butvou'c testfied that a collocation
23 vour position correctly  You stated that 25 cross conncct could terminate to a frame
Page 171 Page 173
1 a collocation cross conncet should connect [ that 1s not the main distribution frame or
2 a collocated carner to BelSouth 2 an mtermediary distribution frame”
3 equipment within a central office, 1s that 3 A My testimony 1s that there may be a
4 correct” 4 particular type of frame that 1s called
5 A No. to -- should conncct a collocated 3 somecthing different than onc of those
6 carricr to the unbundled services. the 6 particular names that may exist on a
7 unbundled transport, accommodations. ct 7 nctwork becausc it's been my familanity,
8 cetera that they 're purchasing (rom 8 my cxpenence 1n the yvears ['ve been
9 BellSouth 9 worhing m tclecom that evervthing has at
10 Q Would that include termmating to a 10 least three names, so 1 don't want to
11 multidistribution framc? 11 cxclude it There may be something that's
12 A lbelieve so, ves 12 called the same function and performs the
I3 Q And would that include tcrminating 1o an 13 samc capability that has a shightly
14 mntermediate distribution frame? 14 different name. but our posttion on this
15 A Yes 15 1ssuc is that collocation cross conncct
16 Q [s there any other (vpe of BellSouth 16 allows CLPs to collocate and (o cross
17 tcrmmating facthity that the collocation 17 connecet to the services they 're purchasing
8 cross conncct could terminate to? 18 from BellSouth and will make av arlablc the
19 A There probably arc [ don't know if | can 19 cquipment necessans to do that
20 namc them at this point 20 Q Ifa CLP requested to obtain a facihity
21 Q And would that cquipment also include 21 that termmated on a frame. the frame was
22 terninatmg, to this DSX pancl? 22 not wdentified by the proper name. mamn
23 A Yecs 23 distribution frame or mtermediary
24 Q Oran LGX pancl? 24 distribution framc, would vou cxpect that
25 A Yes 25 the CLP would be able to obtain that
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Page 174 Page 176
1 conductivity under Scction 3 97 I A Yes, Ibclicve it's veny possible that onc
2 A Ycs 2 could cuist that does not have those two
3 Q Andwhy would that be? 3 namcs
4 A Because wc're -- the collocation -- 4 Q And il could perform substantially the
5 purposc of a collocation cross connect 1s 3 same function as an MD frame or an [D
6 to providc cross connect 1o the unbundled 6 framc?
7 scrvices that vou'rc purchasing from -- 7 A Itcould or could be a frame that we're
8 the CLP 1s purchasing from BellSouth and 3 using that could perform a completelv
9 which mcludes the cquipment necessan (0 ) different function
Ho do that 1 would not cxpcct to run across 10 Q Further down 1n the provision at Scction
11 a frame other than thosc two Those are 11 3 9. BellSouth's version of 1it. 1if states
12 very generic ferms for frames. but | will 12 that a cross conncct mvolving -- or,
13 not put 1t past some local person to be 13 checusc me, involved in connecting
14 calling 1t something different than the 14 cquipment/facility tcrmimations with
135 main distribution frame or the 15 cquipment/facility termmations associated
16 intecrmediate distribution frame  That 16 with a collocation arrangement either
17 docsn't mean we would not make that 17 physical or virtual 1s ordered separateh
18 availablc 18 and 1s charged at the rates found in
19 Q Is aframe a typc of connection hardware? 19 Attachment 2'or Attachment 4 Can vou
20 A Yes 20) gnc me a concrcle ecxample of a cross
21 Q Isapancl a tvpe of conncction hardw arc”? 21 conncet that would fit this description?
22 A Yecs 22 A Therc's a number of different types of
23 Q Do vou behieve that as you look at Section 23 cross conncets | think in my testimony
24 39, the BeltSouth version of the 24 on pagc 27, top of page 27 we talk
25 delimtion of cross conncct, that what's 25 about -- | refcrence 2-wire cross
Page 175 Page 177
1 provided i these parenthcticals arc | connects, 4-wirc cross connects, DS-1,
2 mntended to be examples, or arc they 2 DS-3. 2-fiber, and 4-fiber cross connccts
3 mtended to be a comprehensive list of the 3 Q Arethosc all types of collocation cross
4 tvpe of frame or pancl that a cross 4 connccls”
5 conncect could terminate to? 5 A Yecs
6 A 1belicyve that they arc the predominant 6 Q So this provision 3 9 under BellSouth's
7 cxamples 1 don't belicve i's designed 7 version 1s mtended to discuss collocation
8 lo be a comprehensive hst  1'm surc 1f 8 cross connects?
9 we sat two or threc technical guvs in 9 A Yes
10 here, they could come up with four or five 10 Q Arcvou aware of whether the Jomt
11 moic namcs for each of thosc tvpes off I Pctitioners arc collocaled 1n BellSouth's
12 things 12 central offices n North Carolina?
13 Q Do vou know whether this provision was 13 A Tdon't know
14 explamed to the Joint Petitioners during 14 Q Would vou accept that they might be?
I3 amy ncgotration call as being simply a 15 A Iwould assume thev are since they really
16 list of examples hat are not intended to 16 carec about this languagc
17 be comprchensnc? 17 Q How would onc of the petitioners connect
18 MR CULPEPPER 1 object to the 18 from its collocated facilitics to a
19 form of the question  1'm not surc that 19 carricr who 1s not collocated m a CO.
20 was his testimony 20 central officc. who's clearly not a
21 A ldon't know 21 BellSouth carrier i order to access
22 Q Isvourtestimony that a frame could exist 22 facilitics that arc not considercd UNEs?
23 that does not go by the name mam 23 A Twould assumec they would usc one of the
24 distribution or intcrmediate distribution 24 other {ypes of cross connects that arc
25 framc? 23 avatlable to them Obviously a
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1 collocation cross connect would not be onc ] Public Comnussion Scrvice. Docket No
2 of thosc Either usc co-carrier cross 2 29242
3 conncct or somc sort of a dircct 3 Q Did you assist m preparing the responsc
4 conncction that thev would put n 4 to this interrogatory?
5 themselves 5 A Tdidnot
6 Q So their choices. in vour understanding. 6 MR CULPEPPER And I just want to
7 are between a cross connect -- strikce 7 rciterate for the record, vou know, prior
8 that -- a collocation cross conncct and a 8 to reaching an agreement with discoven .
9 co-carreer. correct? 9 we'll object to the questionig (o the
10 A Or a direct connection 10 extent 1t goes bex ond North Carolina
[T Q Assuming 1t's a facility that they wish to 11 micrrogatories  Go ahcad
i2 obtain from BellSouth, they have two 12 Q Pleasc turn the page  And do vou sce that
13 choices. 1s that correct? 13 tlus document states at the top that it 1s
I4 A 1bclieve that's corrcet. ves 14 a BellSouth responsc to Joint Petitioners
15 Q Please turn the page of Exhibit 9 1o 13 m this casc in North Carolma”
16 Provision 3 11 And d states dircct I6 A Yes. ldo
17 conncct 17 Q Did vou assist m putting together this
18 A Uh-huh 18 responsc?
19 Q Is tlus the type of direcl connection that 19 A No, I did not
20 vou mentioned a CLEC might provision for 20 Q Letme ask vou The request asked
21 iscll? 21 BellSouth to identify facilities that arc
22 A Yes, s 22 in usc m the BellSouth serving wirc
23 Q And so this would be a facility , according 23 center to connect CLP facihitics 1o
24 to the language herc. that conncets 24 BellSouth facilitics that arc not
23 between one customer's v irtual and/or 25 considered cross connccts, and that term
Page 179 Page 181
I phvsical collocation arrangement n the i 1s 1 quotcs. under BellSouth's proposed
2 same prenuiscs, 1s that correct? 2 definition
3 A Ycs 3 The responsc 1s that BellSouth s
4 Q So st fair to say then that a direct 4 not aware of any configuration wherc CLP
hl conncet would only apply m tlus instance 3 facihiics arc mterconnccted with
6 il the CLP were collocated in the CQ? 6 BellSouth facilitics without the usc of
7 A Euther virtually or physically , ves 7 cross conncctions  To vour mind, doces the
8 Q Isthere any other type of direct connect 8 usc of" the term cross connections m this
9 that thts provision would encompass? 9 response include collocation cross
10 A Tdon't know Lo conncclions”
11 Q Could a co-carricr cross connect be used 11 A Yes
12 by a collocated CLP to access the entrance 12 Q Does 1t include co-carricr cross
13 faciliics of a third-party carrier? 13 connections”
14 A @don't know 14 A Yes
15 Q Could a co-carricr cross conncet be used 13 Q Docs it include direct conncclions”
16 by a collocated CLP (o access a mox lcased 16 A [don't thmhk vou would include direct
17 by a third-party carricr? 17 conncclions because -- 1 mean.
I8 A ldon't know on that particular onc, 18 spectfically 1it's referring to where CLP
19 cither 19 facihtics arc interconnected with
20 (DEPOSITION EXHIBIT NO 11 WAS MARKED ) | 20 BellSouth facilitics. which 1s the
21 Q I'm handing vou a document that's been 21 definition -- or the appropriatc cross
22 marked Exhibit 11 Can vou tell me what 22 connect at that pont would be a
23 this document 1s? 23 collocation cross conncet  The term 1s
24 A Itappears to be a set of nterrogatory 24 used broadly n this response 1 mcan.
23 responses that werc given in the Alabama 25 cross connccls are stmply -- 1ts general
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1 sense arc anvthing uscd (o connect any two I sentence”
2 things, and 1 belicve that's how 1t's used 2 A 1don't believe thev're specify g what
3 here. vervo very broadls 3 kind of cross connect. just simply that a
4 Q Arcyouaware ol whether the FCC has held 4 cross conncct must be provisioned betw een
5 that CLPs are impaired without access (o 5 thc arrangements
6 cross connccts” 6 MS JOYCE We've been going for
7 MR CULPEPPER [ objcct to the 7 about an hour Would vou likc to take a
8 form of the question 8 brecak. Mr Fogle”
9 A I'm not familiar with anv of the spceilic 9 THE WITNESS Surc
10 rules and laws that the FCC has donc or 10 (RECESS)
11 come (o n regards to impairment in cross 11 BY MS JOYCE
12 connccts 12 Q Mr Fogle, to vour knowlcdge, has
13 Q Isitxour position that what BellSouth 1s 13 BellSouth ever termmated power to a CLP's
14 offering the Joint Petiioners 1n this 14 facilitics that werc collocated on grounds
13 case mn lerms of Ccross connections 1s m 13 of the privacy mfringement committed by
16 compliance with FCC rules” 16 the CLP?
17 A Yecs 17 A Not that I'm awarc of
18 (DEPOSITION EXHIBIT NO 12 WAS MARKED ){ 18 Q Has BellSouth cver termmated power (o a
19 Q I'm handmmg vou a document that has been 19 CLP's [acilities on the grounds of
20 marked Exhibit 12 Again, we have the 20 degradation?
21 front page of the Trienmal Review Order 21 A Not that I'm awarc of
22 And there arc portions behind this front 22 Q Isityour posttion that the physical
23 page | direct your attention o the page 23 safcty ol a person 1s of the same
24 that has been marked at the bottom 229 24 importance as the integnty of BellSouth's
25 It's m the nuddle of the exhibit 25 equipment?
Page 183 Page 185
1 Have vou cver reviewed these I A No Obviously, physical safcty of a
2 paragraphs that appcar at pages 229 to 2 person 1s morc important than integrily of
3 2347 3 our cquipment, but we still hold itegnity
4 A Yes, | have, but 1t has been quite aw hile 4 of our cquipment pretty high
3 sice I've looked at them 5 Q Allnght Please pick up attachment --
6 Q ldraw your atlention fo paragraph 373 6 or, excusc me, Exhibit 9 again. which s
7 It's on page 232 7 Attachment 4 And pleasc turn to the page
8 A There arc actuallh morc footnotes than 8 numbcered at the top page 26 And | refer
9 there arc anything clsc  Okay 9 vou to the section on this page which 1s
10 Q Do vou recall whether vou relied on this 10 5 21 2. the BellSouth version of this
11 paragraph when you wrote y our tcstimony 11 provision
12 for Issuc 4-1? 12 A Okax
13 A [ don'trecall whether I relicd on this or I3 Q And it states that, cxeept n the casc of
14 not 4 the deplovment of an advanced service
[5 Q And | draw yourattention to the final 15 which sigmficantly degrades the
16 sentence of paragraph 373 The FCC holds 16 performance of other ady anced services or
17 here that finally, for a collocated 17 additional voice band services. if a
18 compcting carricr to access the transport 18 customer lails to commence curative action
19 facilitics termiated m the collocation t9 within 24 hours and cercise rcasonable
20 of another carricr. a cross conncct must 20 diligence to complete such action as soon
21 be provisioned between collocation 21 as possiblc -- contimucs to sav then and
22 arrangements Do you scc that? 22 only m that event, then BellSouth may
23 A Yes. ldo 23 take such action as it dcems necessary (0
24 Q What ty pe of cross conncction do vou 24 climmate such threat, mcluding, without
25 behicve the FCC s discussing i this 25 hmitation, the mterruption of clectrical
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] power to customer's cquipment Do you sce 1 A No, and I don't think that's the case
2 that? 2 That would be physical harm. at least
3 A Yecs.ldo 3 dircet physical harm to the person We
4 Q And do you understand that the language 4 take scrvice quality reallv. rcally
3 that appcars m bold tvpe regarding 1l 3 mportant  And especially if you think of
6 customer fails to commence 1s 1 bold 6 the scrvice that the CLP may be
7 because it indicates language that 1s 7 mterfering with may be a 911 service or a
8 presently m dispute between the partics? 8 residential phone service to an elderly
9 A Ycs 9 person who needs access 1o 911 or other
10 Q Can vou tell me what problem -- what type 1o tvpes of scrvices that may at some poimnt
11 of problem would the CLP need to address 11 bc necessary to support therr hife and
12 with curative action within 24 hours under 12 thev're relving on us to provide those
13 this language? 13 services  And so 1if our service quality
14 A Therc's a -- | mcan, gosh. there's a 14 1s being degraded by some picee of noisy
15 number of differcnt arcas that this could 15 cquipment that's in the CLP's collocation
16 be Onc cxample would be with the advent 16 cage. then. you know. we need to allow the
17 of clectronic cquipment. digital 17 local management to be -- once they 've
18 equipment. special equipment designed to 18 determined that 1s the cause
19 do their services. innovative services. 19 beyond a rcasonable doubt, (o take the
20 compulcr processors getting faster There 20 steps necessany to cure that, cven 1if the
21 1s a humber of 1ssues of nlerference that 2] CLP will not
22 can happen as a result of that cquipment 22 Q Ifan clderly person nceds access to 911
23 i that cquipment happens to be faulty 23 and becausc of a CLP's noisy equipment 911
24 If 1t's emitting high-frcquency noisc 24 15 not available, would that posc
25 through the airways or transmitting 23 immediate nish of physical harm (o an
Page 187 Page 189
| high-frequency noise on some of the 1 individual?
2 conncclion pownts that it's using, that 2 A ltcould, ves
3 could cause mterference with equipment 3 Q Could there be an istance where a noisy
4 either of BellSouth's or other carricrs 4 cquipment did not pose such a threat to an
3 who arc collocated in the same central 3 mdividual?
0 officc It's referred to somectimes as 6 A It would depend on what it's nterfering
7 cquipment bemng noisy. mahking a lot of -- 7 with, what scn ices or capabilities or
8 sctting off a lot of clectromagnctic 8 function or cquipment that 1it's
9 noiscs that mterfere with cquipment that 9 mtertering with
10 1s ncarby 10 Q Butis it possible that noisy equipment
It Q Andsointhe cvent that this equipment 1 would not posc any threat of danger to an
12 was noisy. under this language. 1s 1t 12 individual?
13 corrcct that the petitioner, the CLP. must 13 A Yecs .
14 commence curative action within 24 hours 14 Q Under this language, would a breach of
13 and cercise rcasonable diligence (o 13 customer privacy be a tvpe of problem that
16 complete such action as soon as possible 16 must be addressed by curative action m
17 m order to avoid BellSouth taking 17 order to avord BellSouth's hav ing 1o take
18 whatever action 1t deems nceessan . (8 action. mcludmg nterrupting powner?
19 mcluding mterruption of clectrical 19 A ldon't sce anvthing i Section 3 21 2
20 power? 20 that discusscs privacy. although I could
21 A Yecs 21 be missmig 1t becausc it's a long section
22 Q Would there need to be a threat of 22 Q Pleasc revicw section 321 2 Under
23 phvsical harm to a person ansing out of 23 BellSouth's version of mterference or
24 that noisy cquipment m order for this 24 mparrment. do vou scc a provision there
25 right of BellSouth to be tnggered? 25

rclated to compromising the privacy of
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1 communications” 1 types of problems that, if not curcd
2 A You're referring to the sccond paragraph? 2 within 24 hours or a rcasonable period,
3 Q BcllSouth's version of -- 3 BellSouth could usc as grounds to takc
4+ A Yes 4 action, mcluding interrupting power?
5 Q --thisprovision 5 A [Ibeheve it would. ves
6 A Itstarts with open to CLECs and then has 6 Q Agam. [ ask vou to turn back to Provision
7 BellSouth version 7 521 1 on page 25 And look at the clause
8 Q Ycs 8 that's cnumerated No 1 where 1t states
9 A Okav Again. | don't see anvthing that 9 signilicantly degrades or impairs Do vou
[0 talks about customer privacy in this 10 see that?
11 particular paragraph Il A Yes
12 Q Whatdo vou becheve the item that's 12 Q And do vou scc that the words or impairs
13 cnumcrated 3 1n this paragraph refers to. 13 arc in bold”
14 knowingly or unlawlully compromising the 14 A Yes
13 prnvacy of anv communications routed 15 Q And do vou understand that this means this
16 through the premises? 16 1s language that remains m disputc as
17 A ldon'thavec an Item No 3 m this 17 between the parties?
18 paragraph 1§ A Yes
19 Q Arcyou looking at page 237 19 Q Now, plcasc turn the pagc (o look at
20 MR CULPEPPER Part of his 1s -- 20 Provision 3 21 2 Docs the word impairs
21 1s highlighted  It's difTicult to read 21 appear n that first scntence”
22 I don't know whetler that's the 1ssue or 22 A ldon't scc the word mparrs n the
23 not 23 BcllSouth version of that language
24 Q Ma I scec vour exhibit? 24 Q And do vou know why impairs would havc
25 A Ycah 25 been mscrted into 3 21 1 but not into
Page 191 Page 193
1 Q Oh,no.l--youmay have misscd 1'd 1 3212
2 asked vou (o read page 253 2 A No, [ don't know why
3 A Oh,that would -- 3 Q Isthere a difference in vour mind between
4 Q It's3211 4 somcthing that degrades and somcthing that
5 A Aha 5 mpairs”?
6 MR CULPEPPER Okay 6 A By my definition of those two words,
7 A T've been on the wrong page before | 7 something that degrades a service still
8 will be on the wrong page again  All 8 makes 1t uselul. but tt's somchow lcss
9 right Now, let's sce 1f we can find 1t 9 than 1t was before, whereas 1f something
10 this ime 10 1s impaired. 1t could imclude making 1t
11 Okay I now bcheve I'm looking 11 not function at all  So I would think
12 at the language that vou were wanting me 12 that impairs 1s probably the stronger word
13 to look at 13 than degrades
14 Q Allnght Soin3 2l I, there are lour 14 Q Do you think that under vour assessment of
13 tvpes of problems that CLPs arc cautioned 15 what the word impairs means -- would
16 not to cause Degradation or impairing 16 somcthing that impairs scrvice be subject
17 scrvice. endangering equipment and 17 {o the provisions of Section § 21 2
18 knowingly or unlaw ful compronusc of 8 A Yes
19 privacy of communications or crealing an 19 Q And why do vou belicve that?
20 unrcasonable risk of injury or dcath 20 A Tgucss this is fairly straightforward
21 Would vou agree with that assessment? 21 There's a lot of words here, pretts
22 A Yes 22 straightforward approach You know.
23 Q Now. il vou tumn back to scction 5 21 2. 23 BeliSouth 1s simply trving to protect the
24 could the knowing or unlawful compromising 24 quality of its sen ice. protect the asscts
25 ol’communications privacy be among thosc 23 it's deploved, 1ts people, 1ts customers
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1 We've got a lot of responsibilities to do 1 Arc there any other mstances that
2 that And if -- vou know, 1f -- we take 2 vou would deem to be extremels rare and
3 that responsibilits very. very scriously. 3 scvere?
4 and the last thing we would want to have 4 A Ifthe -- I mean. vou can speculatc
5 somconc -- 1f we sumply had language that 5 probably all day long about differcnt
6 said significantly degradcs and thev said. 6 things If the CLP was engaged in some
7 we weren't degrading vou. we were 7 sort of fraudulent activ ity and -- or. 1
8 impairmng vou. that's not covered. then 8 mcan. there's just a number vou could
9 they -- over some caution. (rving to be a 9 speculate that could potentially happen.
10 Ihitle bit broader of what txypes of either 10 although cxtremcly rare, that could cause
11 umpairments or degradations there could Il BeliSouth to scck mierruption or
12 be 12 tcrmination of the CLP's power to their
13 Q So s 1t vour position that Joint 13 service
14 Petitioners should rcad BellSouth's 14 Q Do vou know whether BellSouth has cver
15 proposcd language for 3 21 2 as 1 the 15 terminated power to a CLP on the grounds
16 word mimparrs appcarcd m 1t? 16 because the CLP was --
17 A It's my understanding that the bold 17 A No. ldon't believe we've ever terminated
18 language 1s the language that we have 18 a CLP's power
19 proposcd that vou guys arc -- \ou guys. 19 Q Can vou think of any other instances that
20 being the CLPs -- the Jomnt Pctitioners, 20 would be deemed cxtremely rare and severe
21 my apology, are opposcd to So that 2] such that BellSouth would consider
22 should rcad as we proposcd 1t 22 mtcrrupting the power?
23 Q Right Butis the -- vou'sc already 23 A Well i the CLP's cquipment was smoking,
24 testificd the word impairs does not appear 24 wc would probabls turn the power ofT to
25 m BellSouth's proposcd language lor 25 it If -- So, m other words, i1t was
Page 195 Page 197
1 3212 1 on fire There arc -- could be some
2 A Idon't-- 2 other things 1t could be doing
3 Q My question s, should the Joint 3 Agamn, | behieve it's important to
4 Petitioners be reading this proposed 4 leave some leeway for local management to
5 language as 1f the word impairs appcars h) make a determination  What's
6 there? 6 beyond a rcasonablc doubt that a
7 A [ apologize, I thought vou were talking 7 particular CLP's cquipment 1s providing
8 about the previous page It would be 8 interference or 1s a nisk to cither
9 cleancr to hayve that -- to have the same 9 BellSouth's cquipment. personnel. services
10 language m both paragraphs 10 or other collocated CLPs, then they need
It Q Would you reccommend that the word impairs 11 to have the lecway, once proven
12 be mserted nto -- 12 beyond a reasonable doubt. to disconnect
13 A Ycs-- 13 the power to help cure that if the CLP
14 Q --that scction? 14 won't take action on their own
15 A --Twould Ycah 13 Q On page 38 of vour testimony, lincs 1 to
16 Q Atpage 37 of vour (cstimony. lincs 22 to 16 2. do vou sce that BellSouth would use 1ts
17 23 17 best cfforts to provide immediale notice
18 A Which page 1s that. agan? 18 to the CLP prior to taking any action”
19 Q 37 Itstates that BellSouth would only 19 A Yes
20 consider mtcrrupting or tcrminating a 20 Q And vou also say on pagc 32 of xour
21 CLP's power m extremely rarc and severe 21 tcstimony, hine 17 to 18, BellSouth will
22 stance, such as if therc was a 22 provide noticc to the CLP before taking
23 substantial threat ol damage 1o property 3 the action. 1f possible  Were those two
24 or myury or dcath to anyv person m 24 scntences intended to have the same
23 BellSouth's premises 25 meaning?
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I A Ycah.I bcheve they have the same I I don't sec any real reason why 1t would
2 mcaning 2 not appecar in this scntenee
3 Q So BcllSouth is willing to usc best 3 Q Arcvou awarc as to any position BellSouth
4 elforts to notify a CLP beflore turning off 4 has with respect 1o inscrting the words
3 the power? 5 best efforts into the terms that arc
6 A Ycs 6 mcluded m the interconnection agreement?
7 Q And that mcans that 1t will provide 7 A 1bclieve. gencrally spcaking we're
8 notice. tf possible? 8 hesitant because best effort means vou're
9 A Yes 9 gomg Lo exhaust voursclf to do whatever
10 Q Canyou tell me what lengths BellSouth 10 it1s that y ou're sayving vou're going to
11 would go to to provide that notice? 11 do. so we're hesitant. as any bodv would
12 A Tmaginc we would call. we would page. we (2 be, to put themsclves to that obligation
13 would probably write letters, e-mails. mav 13 But in this particular situatton.
14 cven walk over and talk to the people 1f 14 it's obviously an emergeney of some sort,
135 i's collocation where we know the pcople 13 we are going to do cxactly that. which s
Io personally - Could take anv number of 16 do cverything we can to notify the CLP
17 forms and actions Obviously_ 1t's 17 that their cquipment 1s causing a
I8 somcthmg that's important, so | even 18 sigmficant problem and nceds to be fined
19 expect to have senior management [olhs 19 as quichly as possible
20 within BellSouth to contact their 20 I mcan. 1t would bc mappropriatc
21 counterparts at the CLPs to discuss the 21 for us 1o send you an c-mail, never make a
22 1ssuc, 1f action 1s not being taken on a 22 contacl. and we would do multiple parallcl
23 local level 23 paths of contact to makc sure that thc CLP
24 Q Arcyou awarc that the term best cfforts 24 was well aware of the situation beforc any
25 1s oficn used 1 contracts with a speeific 25 action was taken
Page 199 Page 201
1 mcaning? I Q lIsityour tcsimony that icrminating
2 A Yecs 2 powcer to a CLP's facilitics 1s a scrious
3 Q And do you know what that mcaning 1s? 3 action to be taken?
4 A My description of it 1s probably not the 4 A lIt'svery serrous We would never take it
5 legal defmution, 1s that we would exhaust hJ lightly
6 oursclves atlecmpting every means we know 6 Q Plcase turn to page 34 of vour testimony
7 of to provide that communication and 7 Lines 15 to 17 And 1t states that the
8 notice 8 CLP has the night to submit its disputc to
9 Q And I'll draw vour attention one last time 9 the Commussion and present evidence
10 to scction 3 21 2 of Exlubit 9, which s Lo showmg why 1t should not be required (o
11 the draft of Attachment 4 11 clear the interference or imparrment
12 A Ycs 12 identificd by BellSouth Do vou sce that?
13 Q And there 15 a statement after the 13 A Which page, agamn?
14 mghhghung. BellSouth will provide 14 Q 34
13 noticc to customer prior 1o or if made I5 A Sorrv. [ was, agam, on the wrong page
16 tmpossible due (o (he nature of the threal 16 MR CULPEPPER Did vou sav lines
17 imposed. as soon as possible alter the 17 14 through 177
18 taking of such action Do vou sec that? 18 MS JOYCE That's night
19 A Yes 19 A Yecs. ['sce that
20 Q Do vou hnow why the words best cfforts 20 Q Would the CLP have the right to submit a
21 don't appcar i that sentence? 21 dispute i BellSouth had notified 1t 1t
22 A No.ldon't 22 was gomg to turn off its power?
23 Q Inyour mind. should the words best 23 A Yes.Ibcheve so
24 efforts appear n that sentence? 24 Q What would BellSouth do 1f a CLP had a
25 A [ believe we would do our best cfforts. so 25 complamt pending at the Commuission that
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Page 202 Page 204
l mn thc complamt stated that BellSouth was ] cxlubit where section 13, resolution of
2 going to termmate the CLP's power? 2 disputcs appears  And plcasc review
3 A [ think it would depend on the naturc of 3 scction 13 1 at the bottom of this pagc
4 the mterference If 1t was a mmor 4 that's labeled BellSouth version. and
5 mterference or a lesser impairment of 5 review that languagc?
6 some sort that we've identificd that we 6 A Uh-huh
7 could toleratc for a while. we would 7 (PAUSE)
8 probably let that complamt work 1ts 8 MR CULPEPPER Now. this cxcerpt
9 course out and the dispute work its way 9 comes [rom the general terms and
10 through the Commussion in some sort of [0 conditions scction of the interconnection
11 normal or potentially cxpedited fashion 1 agreement that's in dispute. right”
12 If 1t was truly an emergency 12 MS JOYCE That's mv
3 situation that required verv quick action 13 undcrstanding
14 mn 24 to 48 hours. | behicve we would 14 MR CULPEPPER Okay
13 probably ask the Commuission to convene in 15 A Okay I'veread that sccion What was
16 some sort of an cmergency hearing 1o hear 16 vour qucstion. agam??
17 the 1ssuc as quickly as possibic. 17 Q Docs this scction under BellSouth's
18 hopefully withm 24 10 48 hours. to 18 language mclude the nght (o go to a
19 resolve 1f we arc m the nght or i the 19 court of law?”
20 wrong, 20 MR CULPEPPER Objcct to the form
21 Q So BellSouth would ash for that 21 of the question  What & pc of dispulcs
22 expeditious treatment? 22 are wc talking about?
23 A If we fclt ike we had time to wait to ask 23 A I'm not sure what rights this truly gives
24 for that, we probabhy would 24 the CLPs n terms of who they can takc a
25 Q Isthe Commuission the onhy tribunal that a 25 dispute to or cven necessarily the nature
Page 203 Page 205
] CLP should have a night to submut such a 1 of the disputes  I'm not familiar with
2 complaint? 2 the general terms and conditions
3 A There 1s probably applicable law (hat 3 Q When vou testified at page 34 regarding
4 allows them to go to other appropniate 4 the CLP's right to submit a dispute. did
h) Junisdictions for various complaints 5 vou tend to refer to the resolution of
6 Q Would they be ablc to go to a court of 6 disputes languagc m this scction”
7 faw? 7 A Actually, I was referring more to the
8 A I don't know nccessarily whether thev 8 general fact the CLPs scemed to have the
9 could or could not  I'm not famihar with 9 right to dispute whatever they want to
10 the appropnate jurisdiction that would 10 with the Comnuission and can take just
Il apply 11 about any 1ssue, whether it's part of this
12 (DEPOSITION EXHIBIT NO 13 WAS MARKED) | 12 arbitration or part of 251 agrecment or
13 Q I'm handing you a document that's been 3 Just a gencral complant between BeliSouth
14 marked Exhibit 13 Have vou scen this 14 and the CLPs. that they continuc to have
13 document belore? 5 that nght and arc oftcn hcard at
16 A lmavhave Lots of contracts start of T 16 Commussions They act as an arbiter
17 sumilar to this. so 1t looks famihar. but 17 between CLPs and BellSouth in a number of
18 1t mayx not bc one that I've actually 18 arcas. any way
19 specifically scen 19 Q Havcyou cver reviewed the gencral terms
20 Q Allnght Would vou accept that this 1s 20 and conditions document that 1s n front
21 the gencral terms and conditions scetion 21 of vou mn any form as regards BellSouth
22 of the interconnection agreement that's i 22 and the Jomnt Pctitioncrs?
23 1issuc m this casc? 23 A ldonotbclieve | have. no
24 A Yes. | would accept that 24 Q Do vou belicve that disputes regarding
25 Q Pleasc turn to the sccond page of this 25 scrvice degradation and impairment and the
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Page 206 . Page 208
1 possibility of power termination should be 1 rooms nced to take a step back. let them
2 governed by the dispute resolution  the 2 takc action, and then sort 1t out
3 gencral terms and conditions? 3 Q And who would decide where the CLP should
4+ A Toapomt ves To the degrec we can 4 submit a complamnt”?
3 wail for a normal 60-day proccss or 5 A [Ibcheve the CLPs would decide where they
6 cypedited 6GO-day process or cven longer -- 6 would submit a complamt
7 I mcan. these disputes and arbttrations 7 Q Inyourtestimony just now. vou mentioned
8 can tahc months 1o resolve My concern 1s 8 that 1t could be the service of an cniity
Y oftentimes wce're out -- there's a real 9 other than BellSouth whosc service 1s
L0 word complication here 1n that services of LO being degraded?
11 one company 1s impacting or impairing or IT A That s correct
12 degrading the services of another company. 12 QQ Whose entity could that be?
13 which may cven not be BellSouth  May also 13 A ltcould be a third-party's CLP who's also
14 be impairing or degrading the services or 14 collocated n the same building
13 the usefulness of a service for an end 15 Q Could 1t be a CLP that was not collocated
16 user And m that rcal world situation 16 in the same building”
17 where that 1s happenimg, somctimes 1t's 17 A Itcould be anybodv who has sen ices
18 important to be able to act and respond to 18 running through that facihty either
19 curc those 1ssucs lastcr than the normal 19 because thev're collocated or not
20 dispute resolution process would allow 20 collocated
21 A good cxample of that would be 1f 21 Q Could it be an mterexchange carrier?
22 the CLP's cquipment was on [irc and wc 22 A Could be
23 nceded to disconnect the power to the 23 Q For any onc CO. would vou be able to
24 cquipment before the firemen went mto 24 identify for the Joint Petitioners which
23 that collocation arca to spray water on 25 carricr's scrvice runs through that CO?
Page 207 Page 209
1 the cquipment to put the firc out, 1 A Idon't know
2 everyone would consider 1t veny rcasonable 2 Q Could vou pleasc pick up Exhibit 9 agam
3 for BellSouth to lake that action 3 and look al the provision on what 1s
4 On the other end, 1 there 1s a 4 marked as page 23, which 1s scction 5 21 |
5 very, very minor infraction, that 1s not 3 of Attachment 4
6 rcasonable for BellSouth to disconnect the 6 A Okax Page 25, Ibehicve [ am there
7 power, 1t would be appropriate (or us to 7 Q Okay Iltem 1 m BellSouth's +crston that
8 go through the disputc process. take three 8 1t has proposcd for this section mcludes
9 to six months. whatever the casc would be, 9 the words significantly degrades or
10 to resolve that 10 impairs from the service provider's
11 The problem 1s finding that shice i perspective Who would be the scrvice
12 m the nuddle between what 1s reasonablc 12 provider m that language”
3 and what 1s unrcasonablc  And in our 3 A ltcould be BellSouth 1t could be one of
14 vicw. that 1s largely a local management 14 BellSouth's customers 1t could also
15 dectsion with the appropriate caution that 15 be --1t's hind of -- service provider
16 il they beheve it's a significant service 16 1s kind of a global term for any body
17 degradation or an imparrment that they be 17 providing a scrvice
18 allowcd to take action after we have donc 18  Q Would it include a collocated CLP?
19 what we consider our best clforts to 19 A Yes
20 communicate to the CLP and allow them 1o 20 Q Would it includce an intcrexchange carricr?
21 resolve 1t In essence. the local 21 A Yoes.itwould
22 management necds to be i this together. 22 Q What would be the standard of carc that
23 all of us providing great service to all 23 would be associated with the service
24 of our customers n a salc way And 24 provider's perspective in terms of 1s
25 sometimes thosc of us who sit n these 25 there any objective standard that defines
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1 when therir perspective reasonably | bridgc cstablished that 1t would have the
2 demonstrates that there's sigmificant 2 service provider being imparired.,
3 degradation or impairment of their 3 BellSouth. and the CLP, all of them
4 service”? 4 working together to resoly ¢ the 1ssuc
5 A Well. most service providers determine R If1t's a sen 1ce issuc, that
6 therc's a significant degradation or 6 service proyvider 1s going o be want to be
7 imparrment when therr end user customer 1s 7 mvolved with the person who's causing
8 calling and saving their service is not 8 that degradation or impairment  And 1f
9 working for them m some wayv 9 BellSouth can help lacilitate that. they
10 Then at that point. they 10 will -- or we will. [ should sav
Il devclop -- they start doing root causc 11 Q Is1t the case that the complaining
12 anal\ ses or troubleshoot the service and 12 scrvice provider could be a customer of
13 trv to determine the cause of that You 13 BellSouth?
14 know. usually the 1ssucs arc resolvable 14 A Yes
13 Sometimes thev're not  On rarc occasions. 13 Q And would information related to that
16 it could be becausc of noisc or other 16 customer be something to be held private.
17 Kinds of 1ssues from a nearby piece of 17 in your understanding”?
18 cquipment or from another scrvice that 18 A When vou say a customer. vou'rc relerring
19 somconc clsc 1s providing, 19 (o a rctail customer or a wholcsale
20 Q Andif aservice provider contacted 20 customer? What kind of customer are vou
21 BellSouth and said that, from their 21 referring 1o”
22 perspective, their service was being 22 Q Any kind of customer
23 significantly degraded, would BellSouth 23 A Anykind 1would venture there arc
24 perform any investigation related to therr 24 probably aspccts of the scrvice that's
23 complaint? 25 being provided to that customer that could
Pags 211 Page 213
I A Absolutcly 1 be considered proprictary or private |
2 Q Would BcllSouth make 11s own delermmation 2 believe that the scrvice provider that is
3 as to whether their serice 1s bemng 3 ol that customer. n therr interest of
4 signihicantly degraded? 4 having the significant degradation of the
3> A Whether the service provider's service was 5 impawrments stop, would be more than happy
6 bemyg degraded? 6 1o work through thosc 1ssues to resolve
7 Q When the complaining service proy ider's 7 the 1ssuc [ mcan, the issuc 1s they
8 scrvice -- 8 wanted servicc Lo start working again or
9 A It would probably be verv difficult for us 9 no longer be impaired That's what takes
o to clarify what their -- how their 10 paramount in that situation
1 scrvice 1s behaving or performmg because 11 Q If the complaiming service provider
12 we wouldn't have any testing capabilitics 12 requested that BellSouth not identify them
13 to do that But I do belicve we would be 13 to the allegedly offending CLP, would
14 able to verifs with them what they belicve 14 BellSouth honor that request?
15 1s the source of their degradation or the 15 A 1don't know why they 'd request that, but
16 source of thewr imparrment and assist with 6 we would probably (n
17 the technical analvsts and the root causc 17 Q Mr Fogle. can you tcll me what arc the
18 analy sis of that 18 nature of the costs that BellSouth mcurs
19 Q Do ou know whether -- when the CLP 19 when 1t prepares collocations based on a
20 alleged to be creating this degradation 1s 20 CLP?
21 notificd of the problem, would the CLP be 21 A The nature of the costs. there's
22 told who the complamnant party was? 22 obviously -- and [ won't talk about the
23 A In arcal world situation. I would imaginc 23 specific rate clements and picees and
24 if this was a scrious umpairment or 24 parts of the actual -- how those get
23 degradation. there would be a conference 25 bitled because I'm not famihar with
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I that But to prepare any (s pe of space, 1 the duration of whateyer service 1s being
2 including collocation spacc. vou have to, 2 ordcred
3 vou know. phvsically clear the floor or 3 Q With respect to [ssuc 4-3 that yvou've
4 make the space available  You have to 4 provided testimony on, do you understand
5 bring power, scrvice. and other 5 what the nature of the Jomt Petitioners'
6 communications or cross conncel 6 concern 1s regarding this 1ssue?
7 capabilitics to that spacc  You have to 7 A 1have to see which onc 4-3 actually 1s
8 account for the heating and ventilation, 8 Q listarts at vour page 38 n vour
9 HVAC. requirements of the cquipment that 9 {cstimony
Lo 15 going to be 1n that space. and 10 A Okay Thank you Okav Could you rcpeat
11 esscniially make 1t available to support 11 vour question [or me. again”
12 whatcver equipment 1s going to be i that 12 Q Do vou undcrstand what the nature of Joint
13 spacc  Mosthy 1it's mfrastructure tvpe of 13 Pctitioners' concern 1s with regard to
14 costs that arc associated with that I Issue 43 -- 4-37
15 And those costs would mmclude the 15 A 1 honestly don't understand the Jomt
16 engincering work assoctated with that as 16 Pcutioners’ position  We're not
17 well as potentially construction work 17 interested 1 getting double paid for
18 assoclated with bringing the power and the 18 services we provided I'm fairly sure the
19 ventilation as wcll as other types of 19 Jomt Petitioners are also nol inlcrested
20 conncctions mto that space 20 m gettmg doublc billed for scrvices
21 Q And s it your position that BellSouth 1s 21 provided I think our 1ssue n dispute 1s
22 entitled to recover thosc costs? 22 that the languagc that's been offered 1s
23 A Yecs 23 vague and unclcar and we just would like
24 Q And do you know how BellSouth cnsurcs that 24 to have somcthing that's a little morc
25 it recovers those costs (rom a CLP? 25 clear
Page 215 Page 217
I A Ibcheveif we get involed with some I Q Areyou famihar with the ratc structures
2 fairly sensitin ¢ proceedings and establish 2 imposed by the statc commissions 1n
3 the cost basis for collocation, discuss 3 BellSouth's region?
4 L, debatce 1t, and 1 believe the 4 A Thave very limited knowledge of the rate
5 comnussioners then set the rates for bl structurcs that arc imposcd
0 collocation costs, collocation rates, 6 Q Doyou have any knowledge as to whether
7 which -- so that's probably the general 7 thosc rate structures have been changed in
8 process that's followed 8 their composition over the last four
9 Q Can collocation rates havc (wo components. 9 vcars”
10 a non-recurnng raic and a rccurring ratc” 10 A Tcan almost guarantee. because of their
Il A Ttcould, ves 11 complenity. that they have changed at
12 Q What would a non-recurring ratc -- how 12 lcast somewherc m the past, over the last
13 would that opcratc? 13 four ycars
14 A Well, | mean. I'm spcculating just from my 14 Q Arc you awarc that m some states what
15 khnowledge ol non-recurring ratcs 1n 15 uscd to be iposed as an NRC with regard
16 general  Non-iccurning rales ( pical ly 16 to collocation for one rcason or another
17 arc charges for thmgs that happen onc 17 was converted into a recurring cost that
18 tunc at the mitiation of service 18 would be recovered over time via monthhy
19 Q And then how would a recurring rate be 19 or ongomg payments by a CLP? Areyou
20 imposcd? 20 awarc of that situation?
21 A We would -- recurring ratc 1s for ongoing 21 A I've had that cxplained to mc, ves
22 costs that occur month to month or on some 22 Q And do>ou undersiand that some CLPs had
23 sort of a periodic basis and then we bill 23 actually been m service and had
24 based on thosc recurring costs for that 24 collocation based under the former regime
25 recurring rate . And they tend to go for 23 where spectfic costs were passed through
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] to thc CLP via the imposition of a 1 quotc. unquote, grandfathered or
2 non-recurring cost”? 2 cssentially kind of the same terms and
3 A Tbclicve that's very possible  I'm not 3 conditions that were available at the time
4 aware of any specific examples of that 4 of the previous agreement arc carried
35 Q Do vou believe it's possible that there 5 forward through the current agrecment
6 arc CLPs that havc paid those 6 Q Could that be restated that a CLP would
7 non-recurring costs? 7 pay aratc other than what would currently
8 A Ycs 8 be m place at the time?
9 Q What then would be the result if a CLP had 9 A [Ifthere’s not a corresponding law or rule
1 paid the non-recurring cost and then a 10 or requircment that would force them to do
bt state commussion changed the ratc I that and both partics werc amenablc to 1t.
12 structure such that the recurring costs 12 then that could mean that. ves
13 werc crealed to recover the same costs 13 Q Rcgardless of what the law was --
14 that wutially were recovered in the 14 A Uh-huh
] non-recurrmg chargc? 135 Q --just the operation to grandfather a
16 A Well. | would hope that if a statc 16 ratc --
17 commission changed the rules or the ralc 17 A Uh-huh (
18 structurcs n that wav, thev would be 18 Q --T)ustwant (o make surc we're both
19 msightful cnough to give mstruction on 19 spcahing about the same thing
20 how (o handle the transition 20 A Certainly
21 Abscnt that, | would hope that we 21 Q Itwould nvolve a CLP paving a ratc that
22 would be able to negotiatc how to handlc 22 1s somcthing other than what 1s then in
23 that transition  Again, our position 1s 23 clfect?
24 we're not mterested mn having the CLPs 24 A ltcould very well mcan that In cssence,
25 doublc pay for services I they 're 25 I don't usually sce grandlathered rates in
Page 219 Page 22
[ alrcady paid. cven 1if they're 1 contracts that I've worked on There's
2 non-recurring or othcr methods or other 2 tvpically grandlathcred tenms where a
3 procedurcs already paid and -- we're not 3 particular service we're offering was
4 mtercsted m havimg them double pay | 4 offcred m a cerlain way or a
5 think the 1ssuc 1s how do we make that 3 conliguration, w¢ continuc to offer that
6 actually happen as opposed to just talk 6 configuration He would know our current
7 about the fact that none of us want that 7 products and scr ices don't come n the
8 to happen 8 same conliguration anxmore  That's sumply
9 Q You'rc famihar with the word 9 because some customers simplhy hike to buy
10 grandlathered? 10 the stuff thev'vc been buy ing all along
I't A I'm famibar with 1t from other contract i1 The rates themscelves tvpically have to be
12 language that I've donc n the past 12 adjusted because, over tune, changes
13 Q What's vour understanding of what 3 happen There's an imcrcase m costs duc
14 grandfathcred mcans? 14 to mfation There's sometimes
13 A A grandfathered ratc -- as I'vc used 1t in 3 decreasing cosl duc to improvements n
16 the past. a grandlathcred term would be a 16 tecchnology Thosc have to be accounted
17 term that has a ncw micrconnection 17 for. and those often cffect the rates  If
18 agreentent or a new commercial agreement, 18 there 1s a grandfathered rate. it would
19 whatcver the case would be. and there's no 19 probably have to be revicwed as to whether
20 corresponding term associated with that 20 it was -- whether both partics would find
21 either term or rate i the old agreecment, 21 1t agreeable and acceptable and allow 1t
22 but that because 1t was available then and 22 to continue
23 there's an agreement between the two to 23 Q Ifarate thatis in cffect today would.
24 continuc to hai¢ -- two parties {o 24 m efTect. requirc a CLP to pay agamn for
25 continuc to have it available. 1t 1s. 23

somcthing 1t alrcady paid for. would
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1 grandfathered be appropriate in that 1 agreement. there arc probably a subset of
2 mnstance? 2 thosc that wcre i the prior agreement
3 A Grandfather could be onc way to 3 And thosc arc the oncs that could
+ potentially resolve that Providing a 4 potentially still apply and be, quolc.
3 credit would be another way 1o potentially 5 unquotc. grandfathered The rates n the
6 resolve that  Agam. 1t would be nice 1f 6 prior agrcement that has expired. 1t's no
7 the Commussion. when thev change the 7 longer valid and there will need to be
8 approaches. would actually provide 8 some comments or some agreement that those
Y gurdance as to how to handlc the 9 rates arc still vahd m this sort of a
10 transitions other than that they leave 1t o grandfathered way
11 up tous It's being creative and finding 11 Q Would a pcrmissible exception to
12 a solution that both partics can agree to 12 grandfathered ratcs be to avoid double
13 Q Ifindeed the rate was grandfathered to 13 pavment”?
14 avold the double rate position. the 14 A Tdon't think I agrce with vour statement
135 purposc for grandfathered would be what. 15 in that [ think vou could usc
16 1 y our opinion? 16 grandfathered ratcs  You could
17 A Well. you could use grandfathcred 1o avoid 17 specifically allow for grandfathered rates
18 doublc pavment [ don't know what other 18 in this agrecment to avoid double
9 complenitics that creates that might make 19 pavments  You specifically state these
20 that untcnable One would be trving to 20 rates arc being grandfathered to avoid
21 heep duplicate rate structurcs mnto the 21 double pavments [ don't believe we would
22 old billing onc -- the old onc and the new 22 Just automatcally grandfather something
23 onc, and billing systems don't hike that 23 without some sort of a writlen agrececment
24 Another approach would be more applicable 24 to do so
25 or easier to implement for either 25 Q But would the avoidance of double pay ment
Page 223 Page 225
1 BcellSouth or the CLP l be a permissible exception (o
2 Q Atpage 38 of vour testimony. hings 12 to 2 grandfathered ratcs”
3 13, vou sax. when rates have been 3 A TIgucss I'm not understanding vour
4 grandlathcred. the rates that would apply 4 question m that if we wanted (o use
5 arc thosc that werc, m (act, prior to the 5 grandfathered rates, then we would speciiy
6 effective date of this agreement or as 6 them within this agreement so then 1t
7 otherwisc specified within this 7 would not fall into the other exceptions
8 agrcement  There should be no other 8 I'mecan, 1 we -- may be ['m not
9 excepuons allowed for the apphication ol 9 understanding your question, but when |
[0 grandfathered ratcs  So what do you 10 state that there are no other exceptions
11 mcan? Do vou allow for an cxceplion 1o 11 allowed for apphcation of grandfathered
12 grandfather rates” 12 ratcs. it's just simply trv g to say vou
13 A Well. 1 gucss ['m not sure where you're 13 can't go pich an terconnection agrecment
14 asking about applyving an cxception n 14 ofT the shelf that's six years old and
15 tcrms of the -- mavbe y ou could rephrasc 15 say, [ like this rate because it's
16 vour qucstion [or me [6 grandlathered and make 1t so  That we
17 Q Whal would be the exception to 17 neced to -- 1f we're gomg (o usc
18 grandfathered rates you would ind 18 grandfathered as a (cchmque i any hind
19 acceptablic? 19 of ratc approach. that we need to specifs
20 A 1mcan.as | say here, | mean. there's -- 20 how we're doing 1t. why we're domg it
21 cssentially there arc rates that are in 21 Q [@understand what vou said. but I'm not
22 this agrcement and there are rates that 22 certaimn 1t responds (o my qucstion
23 arc not m this agreement  That's prettly 23 A Okay
24 much the entirc unn ersal rates that arc 24 Q Would onc permissible cxception to
25 out there  And thosc that arc not i this 25 grandfathcred rates be (o avoid doublc
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1 pavment” | language 1s just simply the way any two
2 A I'm-- 2 companics. when they have a dispute about
3 Q Lct me rephrase 3 how much somconc's pard and what they
4 A Tapologize ['m clearly not 4 still owe, resolves that One company
3 understanding v our qucstion 3 savs. oh. okay. I'm sorrv | don't want
6 Q Ifagrandfathcred rate would result n a 6 1o double bill vou  Could vou plcase
7 double payment situation -- 7 provide me some documentation” And then
8 A Yecs 8 vou sit down and vou sort it out And
9 Q --should an exception be made? 9 that's pretty much what we're trving to do
[0 A 1 belicve we should find some method -- 10 herc
11 some other method 1o av oid the double 1t Q Do vou know whether the Jomt Petitioners
12 pax ment, whatever the casc would be 12 n this case have alrcady provided that
13 Q Should another ratc be chosen? 13 kind of documentation to BellSouth”
14 A Another ratc could be chosen. chosc not to l4 A Tdon't know
13 grandlather Gosh, a credit could be 13 Q What would vou expeet BellSouth to do when
16 apphicd | mcan. there's lots of options 16 it recetved that mformation from the
17 that are out therc 17 Joint Petitioners?
18§ Q Okav At page 39 -- 18 A I think we'd investigate our records to
19 A IU's unforlunate because these things get 19 sce 1f we concur with their asscssment of
20 so caught up n the vernacular  And 20 what they have paid on a recurring basis
21 there's so many things that wc can sit 21 and non-recurnng basis  And once we've
22 down and work together and get creative 22 determmed our asscssment of that, we
23 and probably rcsolve this 1ssue 23 would then sit down with a number of folks
24 Q I'm not fecling very crcatinc right now 24 to determinc the proper approach, what
25 Page 39 of your testimony At 25 would be the nght way to resolve this to
Page 227 Page 229
] lincs 17 to 22 This lestimony slatcs 1 help clinch the void. Jomnt Pctitioners
2 that 1f the Jomt Pctitioners provide 2 avold double paying [t could be a
3 BellSouth with documentation proving that 3 credit Like | saud, 1t could be any
4 they have been paid m full -- strike 4 number of things Probably a ven
b} that -- that they have paid in full all of 35 creatn ¢ scssion to think of alternatives
6 the individual casc basis or non-recurring 6 Q How long do vou think 1t would take to
7 charges associated with the installation 7 rcach a resolution regarding that matter?
8 of preparation activities performed and 8 A ltwould depend on the complesaty of how
9 bilied by BellSouth for a particular 9 many -- how dctailed the rccords were.
[0 collocation arrangecment. then no 10 how mam of the records there were  1If
1 additional installation or preparation Il there's only one or two, 1t could be
12 fees will be billed for thosc collocation 12 relatively quick If there were hundreds
13 arrangements 3 or thousands, 1t could take rclatively --
14 A Yes 14 take longer  So 1t would just depend how
13 Q And that's vour position of how the rales 15 much 1s mvohved to do 1t
16 for collocation should work mn this 16 Q What [ the Jomnt Pctitioners provided
17 agrecment? 17 documentation that they had paid 30
18 A Yes 18 percent of all of the indin idual case
19 Q And can you dircet me 1o the portion of 19 basts or non-rccurring charges. what
20 Attachment 4 that would permut the Jont 20 should be the result then”
21 Pctitioners to make this presentation to 21 A 1think we'd have to revicw that on an
22 BellSouth” 22 mdividual basis | mean. we'd have to
23 A No [mean, | probably could rcad 23 look at whether they had paid, what they
24 Attachment 4 | may find something n 24 stlll owe. determine what's being
25 there that helps m that arca This 25 rccovered by the current rates versus what
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] has been -- had been recovered by I Q Isttvour position that the rates that
2 previous rates and figurc out what. n 2 were 1 effect at the ime the NRC was
3 BellSouth's mind, 1s a farr resolution so 3 imposcd should govemn the question of how
4 the CLPs do not double pay for services 4 much additional should be paid?
5 Q Would a farr resolution perhaps be that 5 A If--1thmk the rates that werc
6 theyv paid the other 30 percent of the 6 effect at any given time should govern how
7 non-rccurrtng or mdividual casc-bascd 7 much 1s owed for that given ime  Prices
8 charges? 8 changc all the me 1t would be no
9 A Yes [would venture (o say 1l they only 9 dilferent than if vou brought a car. took
10 paird 50 percent, 1t's probably on 30 10 oul a loan for a car and then came back
1 percent of the locations, so we might have 11 three months later and said. my car 1s not
12 different rates that we'd apply for 12 worth as much. therefore. [ don't owe vou
13 different locations 1t would just depend 13 as much You don't have the opportunity
14 on the nature of how much they had paid 14 to do that There was a rate at the time
13 and in what way they had paid 13 vou madce the purchasc, and that's what's
16  Q So would the resolution depend on whether 16 owed Soit's just -- | think that's --
17 the rates for collocation had changed from 17 the rate at the time should govern what's
18 the timce the origmmal NRCs or mdividual 18 owced for that particular scrvice at that
19 casc basis charges werc imposcd until the 19 particular time
20 present” 20 Q Would that apply regardlcss of whether the
21 A 1 think that would be onc of the 21 ratc then applicable 1s lower than the
22 componcents that would have to be 22 ratc tvpically applicable?
23 cvaluated 23 A Yecs
24 Q Andifthe ratcs at present were higher 24 Q On page 40 of your tesimony , beginning at
25 than the rates that were m effcet when 25 linc 8 You statc that BellSouth has
Page 231 Page 233
| the NRC or ICB pricc was imposcd, what ] proposcd specific language in scction
2 would the proper results be? 2 8 11 1 that would discuss how BellSouth
3 A [Ibelicve we'd have to go through and 3 would assess grandlathcred DC power
4 determine what the rate was at the 4 charges Do you scc that?
5 applicable tumcs of the agrcements to 5 A Yes.ldo
6 determine what 1s owed for those 6 Q Could vou plcasc return to Exhibit 9?
7 appropriatc times  1've been mvolved 1n 7 Look at the page numbered 43 at the top
8 working on that with other customers where, 8 And do you sec where it says BellSouth
9 prices would go up and down and we'd have 9 version?
10 six months at onc price, six months at a 10 A Yes
11 sccond price, another six months at a 11 Q And that this 1s BellSouth's version of
12 third price | mean. 1t's an Excel 12 g§111”
13 sprcadshect  [t's math cxercise, but vou I3 A Ycs
14 work through what's there and vou do 1t 1n 4 Q That language begins i Tennessce Do 1 ou
15 an open and cquitable manner  You share 15 scc that?
16 the information back and forth between 16 A Yecs
17 yoursclf and x our customer and vou solve 17 Q Do xou know what the significance 1s of
18 out the 1ssue and come up to as much as 18 this scction beginning with the words n
19 posstblc 19 Tennessce?
20 I have found m ¢very casc. 20 A Tennessce 1s the only statc where
21 though. the wav to resolve this detal, 21 BellSouth 1s currently offering a fused
22 get the mdividual records ay ailable 22 amped billing option for DC power
3 Both parties agrec on the records  Thev 23 Q So this section would not apply n any
24 agree on what's at 1ssuc, and then they 24 other BellSouth state?
25 determune the appropriate resolution 235 A Yes
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Page 234 Page 236
I Q So then to revisit vour tcstimony I A It's gomg to vary greatly depending on
2 BellSouth has. in fact. proposcd language 2 how much power 1s necded and what level of
3 1o govern grandfathering of DC power ratcs 3 cquipment 1s nccessary to mahe that
4 n Tennessce. 1s that correct? 4 happen In order to power our clectric
5 A 1 mecan. the issue of Tenncssec 1s there hl cquipment the same, whether 1t's BellSouth
6 arc used amp and fused amp billing options 6 cquipment or CLEC cquipment, we have to
7 in Tenncssce  So_ ves. we have proposcd 7 bring clectrical feed m from the clectric
8 11 1 grandfathered rights for how we 8 utlhity We then condition and support
9 handlc Tennessce 9 that with a standby gencrator We then
10 Q Have you proposcd language to govern 10 feed that through an AC to DC converier to
11 grandfathering of DC power rates for any I makc that mto DC power We support that
12 other state? 12 DC power plant with strings of batteries,
13 A Not that I'm awarc of 13 that's the end cable and distribute it
l4  Q Could a CLP usc or draw power 1f its power 14 throughout the office at various voltage
13 cabling wcre not installed? 13 levels to distribution ports, frames. ct
16 A Not that I'm awarc of. no [t would be 16 cctera Then 1t's also cabled to cither
17 neat 1f we could find a wayv though 17 BellSouth's equipment or to CLEC
18 Q What n your nund would be an 18 collocated cquipment for them to conncet
19 appropriale -- strike that 19 o So we've -- thal's gomg lo vary In
20 Is 1t vy our posttion that CLPs 20 somg cases. 1l may be as simplc as
21 should pay recurring charges for power 1f 21 connccling a power cable from a BDFB to
22 they cannot usc that power? 22 the collocations's space  In other cases
23 A It would depend on the reasons for not 23 the requested power necd for the CLP may
24 being able to usc that power 1fa CLP 24 be morc than wc have available, so we have
25 has ordered power from BellSouth and we 25 (o mvest i putting anew DC power plant
Page 235 Page 237
1 havc conligurcd and made 1t availablc, 1 n there  In some cascs the requested
2 rcady . and turned 1t over to them. then 2 power load may actually be more than our
3 they have simply not done therr own wirmg 3 standby AC gencrators are rated to carn,
4 of the cable and we've dedicated a 4 so wc have a put an entire new standby AC
5 considerable amount of asscts and a 5 power generator  And i the most extreme
6 considcrable amount of resources as well 6 cascs. 1t may be more than our clectrical
7 as having a portion of our BDFB dedicated 7 fced that we get from our utilitics, so we
8 1o them and 1t's simply waiting for them, 8 may has ¢ to request an additional
9 so at that -- in that case, they should 9 clectrical feed from the utilitics  All
10 dcfimitcly pay If for some rcason we're Ho of those things are possible and could be
I the cause for them not being able to use I tniggered by any incrcasc in power
12 the power because we're late or something 12 rcquirements i the central office
3 like that, then they should not It just 13 location. whether 1t be from BellSouth
14 depends on the cause 14 cquipment or a collocated CLP
15 Q Butn cither event, would the CLP be 15 Q And the cost that vou've just outlined for
16 actually drawing power. 1s that correcl? 16 me. would thev be recovered from a CLP n
17 A That s corrcct 17 a non-recurring charge?
I8 Q Onpagc 42 of your testimony . you statc I8 A They could be or it could also be covered
19 that BeliSouth would have made an 19 n a recurring charge
20 investment i infrastructurc that 1s 200 Q And do vou know how -- over what period
21 necessany to convert commercial AC 21 of time the recurring charge 1s geared in
22 cleetricity to DC power Do vou sce that? 22 order 1o fully recover the cosl of that
23 A Yes 23 uutial i estment that you described?
24 Q Can vou tcll me¢ what the financial cost of 24 A Idon't know
23 that investment would be? 25 Q You don't know 1f 1t would take a \car for
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Page 238 Page 240
] BellSouth to recoup its investment? 1 not be donce that wax . 1s that correct?
2 A I'mnot familiar with thc cost of these 2 A 1beclicve some of the commussions and our
3 that have been developed, the rates m the 3 position. we only have recurring rates
4 DC powcr side 4 with power | belicve that 1s the casc in
3 Q Do vou know whether cost studies have been 5 Tennessce. but I'm not positive as to
0 devcloped? 6 whether or not wc have hmited
7 A Ibcheve they have been. ves 7 non-recurring ratc  But as in the
8 Q Pleasc turn to page 50 of vour testimony 8 agrecment. you can deierminc compensation
9 And at lines 11 through 14, vou statc that 9 for costs whether through not occurring or
10 after you reviewed scction 9 | 1 of 10 recurring rates
Il Attachment 4. vou've detcrmined that the Il Q On page 45 of vour testimony. I vou could
12 last senience of something needs to be 12 plcasc turn to that page Make the
13 stricken 1n 1ts entirety  The last 13 statcment n limes 1 to 3 that when
14 scntence ol what? 14 BellSouth provisions the collocation space
13 A [Ibcheveit's the last sentence of 15 n accordance with the CLP's
16 scction 9 1 1 16 specifications. it should be compensated
17 Q Allnght That appears at pagc 46 of 17 when the spacc 1s tumed over to the CLP
(8 Exhibit 9.1 you want to take a look at 18 for 1ts usc
19 it Which sentence should be strichen” 19 A Thatis correct
20 A Ibclicve the last one  It's read as 20 Q Isitxour posttion that it 1s only
21 non-rccurring charges for 48-volt DC power 21 through the imposition of recurning costs
22 distribution will be based on thc costs 22 for DC power that BellSouth would be
23 associaled with collocation power plant 23 compensated when the collocation spacc 1s
24 mvestment and the associated 24 turned over to the CLP?
25 wnfrastructure 25 MR CULPEPPER Obycct to the form
Page 239 Page 241
I Q Now, can you please look at scction 9 1 2, ] of thc question
2 which is on the next -- goes onto the 2 A Tlus particular issuc has to do with the
3 next page 3 commencement of DC power billing 1 don't
4 A Oka 4 thmk 1t speaks nor am I trving to spcak
5 Q Would that sentence regarding 3 1o other compensation for collocation
6 non-recurring charges also nced to be 6 spacc that might also bc involved., so
7 stricken? 7 Q Sowould vou expect that BellSouth could
8 A Idon't know, to tcll vou the truth 8 have recenned compensation i a better
Y Q The BellSouth language that we arc 9 form from the CLP when space 1s turned
10 reviewing begins, agam. with the words ] over?
11 Tennessec Do you sec that? IT A 1bcheve there's probably compensation
12 A That's corrcct 12 lor the actual collocation spacc  I'm not
I3 Q In Tennessce, would 1t be appropnate for 13 famihar with what rates they would be or
14 BellSouth to charge non-recurring charges” 4 how they would be asscssed
I35 A Idon't know what rate structure has been 15 Q At page 46 of your (cstimony. vou discuss
16 cslablished by Tennessee Regulatory [6 an order of the Florida Public Service
17 Authonity, +f they mclude non-recurning 17 Commuission
18 chargces or not I8 A Ycs
19 Q Allnght Solbclieve vou testified 19 Q Andatlmes 13 and 14. 1t states that
20 that the mitial investment that BellSouth 20 billing of monthly recurring charges
21 makes to create power infrastructure 1 a 21 should begin 1n the next billing cyvele
22 collocation could be recovered through 22 A Yes
23 non-rccurring rates” 23 Q Do vou scc that?
24 A |t could be, ves 24 A Yes This was in direct quotes from the
25 Q Bul1it's vour position now that it shall 25 Florida Public Service Commission
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Page 242 Page 244
I Q Yes. it appcars -- | form of the question
2 A Okav 2 A Tdon't know 1f this was stipulated before
3 Q --athnc 4 on page 46 3 they had a chancc to review it orif 1t
4+ A Yos 4 was stipulated during or after So |
5 Q Allnght I'm handing you a document 5 don't know what the particular commissions
6 that I''e marked Exhibit 14 6 -- I do know 1f 1t's stipulated language
7 (DEPOSITION EXHIBIT NO 14 WAS MARKED )| 7 at lcast the CLECs and BellSouth agrec to
8 Q Do vou recogmze this document. Mr Foglc? 8 i
9 A No, [ donot 9 Q And can vou tell me on pages 3 to 6, which
100 Q 1 mvitc vou to look at the date that's 10 1s the language that vou referred to on
11 been date stamped on the bottom of the 11 page 46 of vour testimony. docs that
12 front page 12 discuss recurring charges for power
3 A This s November 26th, 20037 3 specificallv?
I4  Q And the top of the page before the Flonda 14 A ldon't see any mention n here to power
13 Public Service Commission? 13 ratcs
16 A Ycs 16 Q Isityour position that the stipulation
17 Q And on the Exhibit 14 1t lists Dochet 17 that appcars n the Florida Commission
18 981834-TP? 18 order should apply in other BellSouth
19 A Yecs 19 stales?
20 Q And !l mvite you to look back at vour cite 20 A No, I think 1t should apply m Florida
21 to the Florida Commussion Order discusscd 21 MS JOYCE Allnght Wc've been
22 at page 46 m your testumony 22 gomg quite awlule [ think we should
23 A Yes 23 break for about ten minutes  Go off the
24 Q Could you accept that this 1s the order 24 rccord
235 that » ou were quoting from” 25 (RECESS)
Page 243 Page 245
[ A Yecs | BY MS JOYCE
2 Q Allnght Now, look at page 3, plcasc, 2 Q Mr Fogle, vou have not provided any
3 of Exhubit 14 Page numbecrs arc marked m 3 testimony with regard to Issuc 46. 1s that
4 the top left-hand comer 4 corrcct”?
5 A Okay That's convcnient 5 A Ildon't remember which 1ssuc 46 was
6 Q And the language on Exhibit 14, page 3. 6 Q Ifyoulook on page 46 to 47, that 1s the
7 that has the heading stipulated language, 7 end of Issuc 44
8 do vou see that? 8 A Ycah
9 A Yes. ldo 9 Q Doyouscc that?
10 Q s that the same language that vou're 10 A Ttappcars I did not offer any testimony
11 quotmg at page 46 of v our testimony ? 11 on Issuc 46
12 A Ycs 12 Q And why didn't you offer any tcstimony?
13 Q Do youknow what it means when parties 13 A ldon'tcven know what Issuc 46 was. to
{4 stipulate to language? 14 tcll vou the truth [ don't remember |
15 A 1behcve it's a fancy term for agrec 13 should say [ don't recall But | imagine
16 Q So s the language quoted at page 5 -- 16 there's another wilness that we determined
17 from page 3 of Exhibit 14 the 17 was probably morc qualified to provide a
18 representation of an agrecment? 18 responsc to that particular 1ssue. 1if i(!'s
19 A Yes 19 stll an 1ssuc n this proceeding,
20 Q Isityour posttion that the language that 20 Q The Jomt Petitioners' statement with
21 appcars on pagc 3 1s the product of the 21 respect Lo Issuc 46 was what rates should
22 Florida Commission's review of the issuc 22 apply for BellSouth supplying DC power
23 as to when should billing of monthly 23 A Oka
24 rccurring charges begin? 24 Q I'm going to show vou a document that I've
25 MR CULPEPPER 1 objcct to the 23 marked Exhibat 13
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Page 246 Page 248
1 (DEPOSITION EXHIBIT NO 15 WAS MARKED )| 1 arc at 1ssue and Issue 467
2 A Okav 2 A Ildon't know, to tell vou the truth. what
3 Q Have you scen this document before, the 3 scctions arc at 1ssuc 1t docs appcar
4 front pagc of . any way” 4 these relate to DC power. which I think s
5 A Yes Imavhave or may not have secn this 3 the issue  There may be other scctions
6 particular document I'vc seen some 6 Q Well, given that thus far we've been
7 direct testimony of Kathy Blake associated 7 talking about collocation, can vou plcasc
8 with these arbitrations. but I don't know 8 look at scction 8 11, the BellSouth
9 i ['ve scen this particular North 9 version. and cxplam to mc what the
0] Carolma version of this testimony 10 language that 1s bolded mcans which
Il Q Do vou scc the header on page 17 11 statcs. recurring charges for negative
12 A Yecs 12 48-volt DC power will be asscssed per amp
3 Q Suates she's testifving -- 13 per month bascd upon the BellSouth's
14 A Uh-huh 14 certified suppher cngincered and
15 Q --m these samc dochets n this case? 13 nstalled power feed fused ampere
16 A Yecs 16 capacity
17 Q Okay Ifvou'd turn the pagc lt's 17 A Your question was asking me 1o cxplam the
(8 actually page 3 1 was trving to 18 bolded language?
19 cconomivse, but Ms Blake States at line 13 19 Q What docs that mcan®?
20 on pagc 3 that 46 1s a resolved 1ssuc Do 20 A What docs that mean? It mcans that the
21 vou sce that? 21 monthly recurring charges that BellSouth
22 A Yes.ldo 22 would be charging the CLP for DC power, i
23 Q Do you have an understanding as to whether 23 this casc specifically mmus 48-volt DC
24 Issuc 406 1s resoly cd? 24 powcr, would be set bascd on their
25 A T would surc hope so, 1f she's testifving 25 cngincered and installed fused amp
Page 247 Page 249
| s [ capacity  And that comes back to what the
2 Q Would you be surpriscd that Jont 2 CLP would request and that we would
3 Pctitioners' position 1s that 46 has not 3 cngincer and mstall in terms of how much
4 been resolved”? 4 [used amp capacity they would request
5 A No, I'm not surprised 5 Q So, agamn, to be clear --
6 Q Didyou revicw Joint Petitioncrs' 6 A Uh-huh
7 testimony. the written testimony with 7 Q - the clause engincered and nstalled
8 respect Lo Issue 46 when vou prepared vour 8 power feed fused ampere capacity relates
9 testimony 1 this case? 9 to the power capacily for ncgative 48-volt
10 A Tdid, but it's been quite awhile since [ [0 DC power that the CLP requests (o be
i1 did that 11 nstalled m 1ts collocation space?
12 Q Allrght Can vou plcasc look at Exhibit 12 A [Ibelieve it's probably to their
13 9 Do vou have a position as to what 13 collocation space, but. y¢s, an ecxample
14 rates should apply to DC power in this 14 would be 1 a CLP ordered a hundred
135 micrconnection agreement? 135 ampcres of mmus 48-volt DC power, that we
16 A Thaven't Smccl was under the 16 would engicer a hundred ampere DC power
17 presumplion that 46 was closcd or 17 fced and then we would mstall and fusc
18 resolved. I haven't devcloped a position 18 that spccific ampere capacity to that CLEC
19 on that onc tssuc n particular 19 collocation space
20 Q Allnght Well, if T could dircct vour 20 Q What docs 1t mean to engincer 4?
21 altention to page 44  Agaimn. numbers are 21 A As it comes about. [ mcan. we have power
22 on the top right 22 engineers who hayc a responsibility to
23 A Okav. I'm there 23 determine what 1s the best method for
24 Q Would vou cxcept that scetions 8 11 -- 24 dclivering the requested amperc load that
25 8 11 I and 8 11 2 arc the scctions that 25 thev've asked for the DC feed  So thev'll
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Page 250 Page 252
1 determine where to run the cables. what DC I A Yes
2 power plants they nced to come from, 2 Q But the language m the next sentence that
3 determine, you know, a number of diffcrent 3 begins in Tennessce would apply only in
4 technical parameters assoctated with that 4 Tennessce”
5 feed to make surc that it's appropriate 5 A Yes
0 and accuratc and that 1t will be provided 6 (DEPOSITION EXHIBIT NO 16 WAS MARKED )
7 reliably  And then they provide those 7 Q Mr Fogle. I'm handing vou a document
8 engincering documents of to the mstaller 8 marked Exhibit 16 Do vou recognize this
9 who then gocs and 1nstalls that same power 9 document”?
10 lced 10 A No, I donot
Il Q So would another word for engincered ' Q Idircet vour attention to your testimony.
12 this context be planned” 12 which 1s Exhibit 2, at page 31 Again,
13 A Both planncd. but also designed 13 page 31, lines --
14 Q But engincered and nstalled arc two I4 A 31 of -- page 31 of my testimony?
15 separatc acts”? 15 Q Ofvourtestimony And do you scc at
16 A Ycs 16 lincs 13 and 14 vou statc that this
17 Q To vour knowledge. does this language 1n 17 Commission has alrcady approyed the fused
I8 the BellSouth proposed version of this 18 amp billing methodology in the NC
19 section refleet the order of any slate 19 collocation order”?
20 commuission with respect to how BellSouth 20 A Yes
21 should impose rccurring charges? 21 Q Isthe document that I've handed vou
22 A Tbchlicve reflecting the methodology that 22 marhed Exlubit 16 that order?
23 1s currently m effect in North Carolina, 23 A Yes. I belicve that it 1s
24 which 1s a fuscd amp mcthodology for 24 Q Pleasc turn to the last page of Exlubit
25 recurring rales 25 16 And this 1s a portion of that order
Page 251 Page 253
| MR CULPEPPER And we¢'rc lookmg | It's over 270 pages long  Bul the last
2 at8 11, nght? 2 pagc. which 1s marked No 263, and do vou
3 MS JOYCE Yes 3 sce 1t say s Commussion Conclusions Rate
4 Q Would tlus proposed language apply n all 4 Issuc No 4, DC power”
h nine BellSouth states? 3 A Yes
6 A The bolded languagce would only apply 6 Q Isit from these conclusions that you
7 those states where they contiue to usc 7 derive your understanding that vou
8 the fused amp capacity 8 testificd to on page 51 1n vour testimony ?
9 The vers next sentence starts off 9 A 1did nol revicw this particular scction
10 with the two words in Tenncssee, becausc 10 prior to my tcstimony but had discussed
11 Tenncssce has a used amp methodology for 1 it with those who had reviewed this in
12 appropriate -- for determining the rates, 12 dercloping my reference o this particular
13 what is billed for DC power 13 tcstimony
4 Q Tbelicve the language vou're referring 1o 14 Q Were the pecople vou discussed 11 with
13 states that mn Tennessce. applicable rates (] attomer s?
16 shall vary depending on whether cuslomer 16 A No
17 elects to be billed on a fused amp basis? 17 Q With whom did vou discuss this order?
18 A That s correct I8 A Lynn Brewer
19 Q So docs that indicate in Tenncssce a CLP 19 Q [dircct vour attention to clausc 4. the
20 can choosc between fused amp recurring 20 very bottom of page 263 on this Exlubut
21 power charges and used amp” 21 16 And 1t states that thc Comnuission
22 A Yeos. they have therr choice 22 finds 1t appropnatc to requirc ILECs to
23 Q IfaCLPchosc to do fused amp billmg n 23 charge power costs on a per fused amp
24 Tennessce. would the bolded language that 24 basts Do vou sec that”
25 we've been discussing apply? 25 A Yes.ldo
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Page 254 Page 236

I Q Isthere anvthing n these clauses that 1 Dalc Caldwell 1s the person. but I'm not

2 would preclude BellSouth from 2 positive Dale

3 providing -- strike that -- from charging 3 Q Wecundcrstand that that 1s lus name

4 power based on a used amp basis? 4 A Her

5 MR CULPEPPER | object to the 5 Q Her

6 form of the question 6 A lwasgomg to tell vou I know the name,

7 A In my rcading of this for the first ime, 7 but I also did not know i1f 1t was a he or

8 I mean. 1t appcars they're requiring us to 8 a she, so

9 charge on a per lused amp basis 1t 9 Q Not important

[0 docsn't give us any lecway to do any -- 10 Would BellSouth. when 1t charges

[l apply any other method 11 CLPs in North Carolina on a fuscd amp
12 Q Do vou know on what grounds the North 12 basis for powcr, would 1t alwayvs apply

13 Carolma Commussion reached that 13 this same factor”
14 conclusion” 14 A Could vou repeat vour question for me
15 A No. Idonot 15 agamn?

16 Q Isityour testumony that the North 16 Q When BellSouth charges CLPs in North
17 Carolina Commuission rejected used amp i7 Carolina on a tuscd amp basis for

18 billing? (8 collocation power, would 1t alwavs usc

19 A Tdon't know whether they did or not 19 this lactor”
20 Q Plcase turn to the page marked 238 of 20 A [ bcheve the answer 1o that would be ves,
21 Exlubit 16 And this exhibit 1s double 21 with a couple of caveats [n particular,
22 sidc copicd, so 22 this 1s a design factor that we usc for DC
23 A Okay I'm there 23 power, so that the rated capacity and the
24 Q Pleasc review the sceond full paragraph 24 fused capacity, we need to account for the
25 that appears on that page 23 fact that, you know. we -- just likc n

Page 255 Page 257

| (PAUSE ) 1 vour home circuit, 1f you nced 3 amps of
2 A Oka 2 power on a particular leg 1n vour home,

3 Q Arcyou fimished? 3 vou put 1n a 10 amp fuse or a |3 amp

4 A Yes 4 fusc It's appropriate so that vou're not

3 Q Inthis paragraph, what's being discussed 3 alway s tripping that fuse or that cireunt

6 1s a witness Caldwell, who appcars to have 6 breaker

7 been a BellSouth witness, explamed that 7 So there's this sinilar

8 when fused amp billing 1s performed for 8 overbuilding 1o allow for the peaks and

9 collocation power -- 9 vaniations that goes on [ would imagine
10 A Ycs 10 il our design parameters were -- became
11 Q --that a factor of 67 percent would be A more strmgent or relaned and changed from
12 assessed  So that the monthly -- the 12 the 63 percent identificd here, we would
13 avcrage monthly cost per hilowatt hour 3 probably rcllect that in our cost, which

14 would be multiphed by 67 percent  And 14 would then be reflected 1n our rates

L5 according to witness Caldwell, that 13 Q Doxouknow why Ms Caldwell would assert
16 operation would then ensure that the CLP 16 to the North Carolina Comnussion that by
17 1s not overcharged Do vou sce that”? t7 assigning this 67 percent factor to the

I8 A Yes. I dosce that 18 monthly cost would cnsurc that a CLP 1s
19 Q Do you have any reason to doubt that 19 not overcharged”
20 Witness Caldwell's math 1s correet n this 20 A Ican't spcak (o what she was thinking,.
2] instance” 21 but I do know that if you have a 10 amp
22 A T agree with the math 22 fusc or 100 amp fusc or 200 amp fusc, the
23 Q Do vou know this pcerson? 23 rated power for that cireuit 1s lower than
24 A ldon't know 1f [ have met this person 24 that And that's simply what 1s bemng
23 dircetly T thmk 1 know of them Lucy 23 factored for here 1s that just because vou
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. Page 258 Page 260
1 have 100 amp circuit docs not mean you're 1 A InDC power. it's appropriate 1o have a
2 cxpecting 1o usc 100 amps  You cypect to 2 rated load. which 1s the cxpected peak
3 usc 67 percent of that 100 amps 3 load, and then y ou overbuild or provide a
4 Q Isthere a nsk of overcharging when DC 4 fused amp capacity that 1s above that so
h collocation power 1s billed on a DC basis? 5 that vou're not constantly tnpping the
6 A | gucssitwould depend on vour definition ) fuscs 1 mcan. the purpose behind a fuse
7 of what 1s an overcharge 7 in clectrical circutt 1s protection of
8 Q Isitpossible a CLP would be charged for 8 both the cquipment but also of the people
9 morc power than it actually used 1n a 9 in the building  The dea1s 1f the
10 given month? 10 cquipment 1s starting to pul more
Il A IfaCLP ordered a hundred amp circuit but 11 electricity than the fusc 1s designed to
12 only had a 10 amp drain so we were 12 pull, m other words. 1t starts pulling at
13 charging them on a fused amp basis for 67 3 a hundred amps or higher, then the fusc 1s
14 amps. then their -- fact that they 14 designed to trip  Because the reason that
15 overdesigned their service or didn't 15 1s happening 1s because the picee of
16 provide good engincering documents means 16 equipment has gonc faults  And so 1t's
17 they would be buving more power than 17 important for the fuse 1o cut the power to
18 thev're using 18 that picce of cquipment because 1t's
19 Q And vou atiribulc that crror Lo the CLP? 19 obviously developed some sort of a short
20 A Ifthey requested a 67 amp feed. we did a 20 And so the engincening design paramclers
21 hundred fuscd amp and they only get 10, 21 arc to design the fuse to be at this case,
22 then they obvioush overrequested how much 22 onc-and-a-half times the rated power of
23 power they needed 23 the circuit so that 1t provides adequate
24 Q Could 1t cver be the casc that BellSouth 24 protection and safcty for the emplos ces,
25 would require a CLP to order far morc 25 the personnel i the building, as well as
Page 259 Page 261
] fused amp capacity then it intended to ] the cquipment. yet 1t still docsn't become
2 usc? 2 a nuisancc and trip cveny time a
3 MR CULPEPPER I'm going to 3 particular picce of equipment has a pcak
4 object o the form of the question 4 load that gets closc to that lused
3 A Theonly mitation I'm awarc of s | 3 capacity
6 think we require a 10 amp minimum 6 Q So BellSouth has their kind of technical
7 Q And I behcve vou stated that 1f a CLP had 7 standard that 1t apphies where the fused
8 a hundred fused amps provisioned o 1ls 8 amp capacily should be roughly a third
9 collocation facility, it would get charged 9 morge than the CLP expects (o use for
10 oul at 67 amps? 10 safcty reasons”
11 A Yes 11 MR CULPEPPER 1 object to the
12 Q Whn? 12 form of the question
13 A Wecll. sorrv. | apologize, that's not 13 A ldon'tbchieve it's specific to CLPs 1
14 cxactly clear  The price for the 100 amp 14 think 1it's specific to DC power [ceds and
15 fuscd 1atc would take into account that 15 how thev're designed )
16 only 67 amps werce expected to be used 16 Q Anddocs that policy rcflect some hind of
17 Q Why would 67 amps be cxpected to be used? 17 publication by a pancl of engincers or NEB
18 A Bccausc that's the rated factor that we I8 guidchnes or anybody, NEBS?
19 usc m our cngincering guidelines 19 A 1ldon't know where 1t comes from
20 Q 67 pereent 1s a factor m vour cngincering 200 Q So s 1t your understanding that this
21 guidchines” 21 gudcline would appls m all BeliSouth
22 A IU's aprotection device adjustment 22 states”
23 lactor. [ think 1s cxactly what she calls 23 A There may be some local electrical code
24 it 24 guidelines that will also govern that
25 Q Docs il alwavs apply? 25 It's been in my experience in the past
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Page 262 Page 264
1 when 1 did power engincering work I Q Iask vou to pick up Exhibit 9 again  And
2 engincering management. thosc ty pes of 2 (urn to page numbcered 46. Provision 9 1 |
3 thing n the power world. that there would 3 A Okav.l'm there
4 be general rules  But. obviously, therc's 4 Q And in the BellSouth version of this
5 nattonal clectric code There can also be 3 language m bold appear the words bascd
6 statc clectrical code rules as well as 6 upon the engmecred and installed power
7 local elcctrical code rules, and we have 7 feed fused amperce capacits Do vou sce
8 to comply with all of thosc Sot's a 8 that?
9 matter ol what the local engincering 9 A Yes
10 guidelines would be - My expectation 1s 10 Q Is that another way of saving based upon
1l this 1s probably the mimimum conservative 11 the conliguration ordered by the
12 view of all of thosc potential rulcs that 12 Commission?
13 arc oul therc I3 A No. I would not agrce 1t's another way of
14 Q What do vou mean by "conscrvating"”? 14 saving that it's based upon another
15 A It's probably -- and, again, I'm actually 15 configuration bascd by the Comnmnission
16 speculating. which I probably shouldn't 16 Q Would this language. in your mind. be
17 do. but if there arc some varations 17 consistent with the relevant orders of
18 locally . this may be the most conservative 18 slatc commissions”
19 ol the vaniations, which bencf(its the CLEC 19 A Yecs
20 the most 20 Q What s dilTerent about the verbiage that
21 Q It requires the least amount of 21 appears on this page (rom the verbrage
22 orcrcapacity ? 22 that | proposcd”?
23 A That's correct  Actually, I apologizce, 23 A The--
24 1t's the opposite of that This would 24 Q Which was n accordancc or as configurcd
23 provide the maximum amount of capacity 25 m accordancc with orders of the state
Page 263 Page 265
I Q The greatest salcty mcasurc? 1 conumussion. what's different about those
2 A Yes 2 two? ‘
3 Do you have any fanuliarity with what 3 A The term based on engineercd mstalled
+4 local electrcal service guidelines could 4 power feed, fused ampere capacity 1s
3 be m an individual state? 3 describing the quantity of what's been
6 A I'm not famihar with any thing morc 6 ordered. engincered, and nstalled  So
7 iccent [ do know that states. as well as 7 it's essenuially saving, for lack of a
8 local municipalitics, have a tendency ; 1f 8 better term, how many widgets have been
9 there's a particular disaster, quote, 9 ordcred, how many widgelts will be billed
14 unquolc, a fire or something Iike that, 10 for A portion of that term 1t savs, vou
11 thev sometimes want the local laws to try 11 know, fused amper capacity 1s the part
12 to prevent those onctime occurrences from 12 that's consistent with the applicable
I3 happenmng agam  I'm famihar with thosc 3 laws  But the engincered and nstalled
14 1ssues as they cropped up scven or eight. 14 power fced and the capacity aspect 1s just
15 ninc s cars ago. my responsibility for some 13 talking about the quantity that was
16 power engincenng guidehnes, and we uscd 16 purchased. and that's what will be .
17 to have to mcorporatc thosc into our 17 asscsscd
18 overall engmceening practices t8 Q At pagc 48 of your testimony, lookimg at
19 Q Would vou cxpecet thosc local guidelies to 19 Iinc 7. you explain that the phrasc
20 bc more conscrvatin ¢ or less consen ative 20 cngmecred and installed power foed fused
21 than the factors BellSouth uscs? 21 amperc capacity relers to the number of
22 A My experience has been they would be less 22 lused amps that will be billed in
23 conscrvative. more safets perspecltive 23 accordance with whatever the CLP had
24 This 1s a very strong protection device 24 requested on s collocation application
25 adjustment lactor 25

and confirmed m 1ts BFFO Do you sce
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Page 266 Page 268
1 that? I Q And vou understand that this language 15
2 A Yecs.ldo 2 presently in disputc between the partics”
3 Q Do vouknow what BFFO stands for? 3 A Yecs
4 A Ibclieve it stands for bona fide (irm 4 Q Why s this bold language -- language that
5 order 3 1s 1n bold unacceptablc to BellSouth?
6  Q Sodocs this testtmony mean that -- that 6 A Ildon't know why this exact language 1s
7 1s the CLP would tell BellSouth how many 7 unacceptable It could be that we're not
8 fused amps should be nstalled”? 8 attempting to rccover non-recurring
Y A Yos 9 charges for 48-volt DC power Il that's
10- Q And then further down the page. vour 10 the casc, I'd strike the wholc sentence
11 testmony discusses a CLP's mcthod of 11 I don't know why those particular five
12 procedure, MOP? 12 words are unacceptable (o BellSouth
I3 A Yecs 13 Q Have vou been ordered n all BeliSouth
14 Q And this s the document that the person 14 states not 1o incur non-rccurrtng charges
13 or entily mstalling the power would 15 for 48-volt DC power?
16 follow when mnstalling the fused amps. 1s 16 A 1don't know ‘
17 that correct? 17 Q Do vou bchieve it could be the case that
18 A Yes 18 imposing such charges might violatc an
19 Q Haveou cver parucipaled on -- m any 19 order of the statc commission?
20 discussions relating to the dispute that 20 A Idon't know
21 rcmams between the partics as 1o scction 21 MR CULPEPPER Where s the
22 9 1 1 of this agrececment or how DC power 22 scction number we're looking at, 9 --
23 will be bitled? 23 MS JOYCE 11
24 A You say cngage in discussions  With who? 24 MR CULPEPPER All nght
25 Q With anvone at BellSouth 25 Q At page 49 of your testimony beginning on
Page 267 Page 269
I A Yecs | linc 3, you state that BellSouth 1s -
2 Q Dud you cver participatc on a call 2 puzzled as to why the Jont Petitioners
3 which the language that appears at page 48 3 arc making certain allegations, the
4 of vour testimony was discussed? 4 allegations having been reflected n the
5 A I'vc had conversations specific to this 3 qucstion as poscd on page 48, which 1s
6 language with both Ly nn Brewer and also 6 that the language 1s vaguc,
7 Bonnic King 7 unintelligible  So 49. vou say that
8 Q Do you know whether this explanation has 8 BellSouth 1s puszled as to why Petitioners
9 cver been provided to the Joint 9 are makmng these allegations when the
10} Petitioners during the coursc of 10 language the Joint Petitioners arc
11 ncgotiations? H complaining about 1s exactly the language
12 A Tdon't know 12 that that exists i the Jomnt Petitioners
13 Q Do vou know whether the CLPs had ¢ver 13 currcnt language lor Scction 9 1 1, the
14 requested that such an cxplanation be 14 attachment before vou
15 gnen? 15 What language n the Joint
16 A [don't know 16 Petitioner version of 9 1 11s exactly the
17 Q Returning to Exhibit 9, Section 91 1, 17 samc language as what we're alleging to be
18 which 1s on page 46 18 vaguc”
19 A Oka 19 A Do you have acopy of the current
20 Q Do vou scc that for the -- cssentially. 20 interconncction altachment with 9 1 17 We
21 the Jont Petitioners' proposcd language. 21 could look and see what's the same between
22 there's language 1n bold at the end of the 22 that version and what's being negotiated
23 provision that states as sct by the 23 Q To my hnowledge. Attachment 9 1s the most
24 Comnussion? 24 recent version of Attachment 4 or --
25 A Oka 25 crcusc me. this version 1s the most recent
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Page 270 Page 272
1 and that Scction 9 | 1. as appears here on 1 talked about the (act we'rc gong to
2 this pagc. 1s the mosl rccent version 2 comply with what the North Carolima
3 Were vou addressing there should be 3 Utilitics Commuission says we should do n
+ dilferent language? 4 this particular casc | don't bcheve
5 A Well. honestly. what | was addressing was 5 we're opposed 1o an used amp approach [
6 Just the Jomt Petitioners' (cstimony that 6 do know that a uscd amp or meter approach
7 talked about our language as being so 7 costs us morc moncy to implement and to
8 vague and unintelhgible when we both have 8 mamtamn  And as a result. we want (o be
9 many of the same tcrms 1n our version 9 compensated for our costs, and there are
10 versus your version  And. you know, 10 some rates that nced 1o be set for some of
[ provides Petitioners with more certamty 11 those costs  And that -- obviously. that
12 as to pavment obligations. was morc of a 12 work nceds to be done
13 comment that this 1s a lot of rhetornc (13 But in Tenncssce. we've donce the
14 becausc. quite honestly, | look at thesce 14 uscd amp approach as well as the fused amp
15 two paragraphs, [ consider them yery 35 approach Wc¢ can do that m other statcs
16 close Unfortunately. 1f the CLPs had 16 if we need to - We just need 1o make sure
17 known to call me and ask me what the 17 that the appropriatc costs are sct and the
18 defmition of engincered and installed 18 ratcs arc sct and the work 1s done’to make
19 power feed fused ampere capacity was, | 19 surc that we do 1t properly
20 probably would have told them Might have 20 (DEPOSITION EXHIBIT NO 17 WAS MARKED)
21 resolved some of these concerns So | 21 Q TI'm handing vou a document that's been
22 don't necessartly hnow why we can't 22 marhed Exhibit 17 Can vou tell me what
23 resoly e this 1ssuc 23 this document 1s?
24 So -- And so I think my testimony 24 A Appcars to be -- oh, 1t's the [irst page,
25 here 1s not so much -- 1s more of 25 i's mterrogatons to the Alabama Public
Page 271 Page 273
1 response to the rhetoric on this 1ssuc | Service Commission for Dochet No 29242
2 Our language 1s farrly closc together | 2 MR CULPEPPER And I'll reiterate
3 don't belicve our language 1s vague and 3 our objection to questions that go outside
4 unitelligible and lcaves Pctitioners with 4 of responses we provided 1o North
5 no certainty as to pay ment allcgations h) Carolina
6 Q Do vou know whether the CLPs have 6 Q Pleasc tum to -- Toward the end of this
7 questioned that BellSouth's language in 7 document 1s a pagce that's marked 34 at the
8 number 9 1 1 be explained herc? 8 bottom
9 A Tdon't know 9 A Oka
10 Q Do vou know 1f it cver was cxplamed to [0 Q And do vou see the heading on this page
11 them? 11 stales that this would mdicate that this
12 A Twould hope in the months that this has 12 1s a BellSouth response in North Carolina
13 been discussed that 1t had been, but | 3 to Jomt Petitioner mterrogatory ”
14 really don't know 1f' it has 14 A Yecs
135 Q Would vou be surprised to know that in 15 Q And 1t would be Item No 4-8(B)3?
16 vour testimony 1s the first tume that this 16 A Yecs
L7 language has been explamed to the Joint 17 MR CULPEPPER Pagc 34, ohan
18 Pctitioncrs? 18 Q Didyou assist in the production of the
19 A Bascd on this conicrsation. no. I'm not 19 response that appears on this page”
20 surpriscd to find that out 20 A No, [ did not
21 Q So vou've testified that BellSouth will 21  Q You've testified that there arc cosls
22 provide a choice to CLPs as to whether 22 associated with BellSouth implementing a
23 they will usc fused amps or uscd amps for 3 used amp billing svstem?
24 DC power. 1s that correcit? 24 A That s correct
25 A Wc're gomg to comply -- My testumony 25 Q Do vou know what those costs arc?
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Page 274 Page 276
1 A Yes.ldo Thosc costs would be involved 1 MR MEZA Ycs. plcasc
2 in the labor and the contracting 2 MS JOYCE We'd like this
3 assoctated with bringing pcople to mcasure 3 transcript testimony marhed as proprictan
4 the -- and potentially provide the 4 and confidential .
3 metering scrvice for the used amps 5 Q Do vourecognize this document”
6 Q Do vou know the amount of those costs? 6 A No.ldonot
7 A ldon't know the amount of thosc costs, 7 Q Haveyou cver reviewed a cost study for
8 but depending on how the orders come out 8 BellSouth?
9 n terms ol how ollen or the meter or 9 A No.lhavcnot
1o complenily associated with that or where 10 Q Have vou cver created a cost study for
Y| we're supposcd 1o take the meters. and 11 BellSouth”
12 what kind of record keeping. documentation 12 A Thavcnot
I3 we have to provide could affect those 3 Q Please turn the page of this exhibit Do
14 costs 14 vou hnow whether the top of the page, the
15 Q Idirect vour attention. agam. to Exhibil 15 designation m the left-hand column. H 1 8
16 17. the pagc marhed 34 And vou scc the 16 it's cntitled physical collocation. power
17 rcquest asks BellSouth to provide all 17 per fused amp” Do vou scc that?
18 information about how BellSouth 18 A Yes.ldo
19 proportions the cost of provisioning DC 19 Q Docs that mlormation correspond o the
20 power nto nfrastructure rclated and 20 mnformation identificd i response (o the
21 non-infrastructure rclated categorics for 21 interrogatory on page 347
22 rCcurrig or non-recurring catcgorics 22 A Yecs
23 A Isccthat 23 Q Element H 1 8 mn BellSouth's TELRIC study?
24 Q The responsc below states. subject 1o the 24 A Yecs
23 objcctions that were lodged. BellSouth 25 Q It docs correspond?
Page 275 Page 277
| docs not have a specific TELRIC study for I A Yecs
2 North Carolina for the provisioning of DC 2 Q Can vou tell me what the figures on this
3 power Do vou sce that? 3 line mcan”
4 A Yes, ldo 4 A The line that says H 1 8, phvsical
5  Q Docs BellSouth have any cost study m 5 collocation, power per fused amp, it savs
0 North Carolina for the provisioning of DC 6 recurring. $7 65 1 don't know whether
7 power? 7 that's the cost or the rates or what 1t
8 A Ildon't know 8 would be on this particular page
9 Q Does1thave a TELRIC study for 9 Q Do you notice that this document has Bates
10 provisioning DC powcer m anv other statc” 10 labels on 1t?
It A [don't know 1T A Yecs, ldo
12 Q And this response gocs on to state that 12 Q CST. abunch of numbers Please turn to
i3 the cost of DC power 1s onc component of 13 the page that's marked CST018381 And do
14 clement H 1 8 in a BellSouth TELRIC L4 vou sce there there's a matris and there's
L3 study Do vou sce that”? 5 a hinc item 1dentificd as H | 8. physical
16 A Ycs.ldo 16 collocation, power per fused amp?
t7 (DEPOSITION EXHIBIT NO 18 WASMARKED ) |17 A Yes, [ sec that
18 Q Gomng to hand you a document that's been 18 Q And canyou cxplam what 1s depicted 1n
19 marked Exhibit 18 19 these numbers? There's -- The ligure
20 MS JOYCE TI'll notc for the 20 $7 65 appcars n a column cntitled
21 record that this is a portion of a cost 21 revised  And then as filed, September
22 study that was produced n clectronic form 22 2000 states $8 30 for the same linc item.
23 to the Joint Petiioners 3 and therc's a difference of 85 cents Do
24 BellSouth. do vou want this 24 vou sce that?
25 trcated as proprictary and confidential”? 25 A Yes. I doscc that
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Page 278 Page 280
I Q Do vouknow what that 1s intcnded to I A ldonot
2 rcprescent? 2 Q To vour knowledge, 1s BellSouth willing to
3 A Other than the samc summary vou just 3 offer CLPs achoicc to usc used amp
4 provided? It's revised number. a filed 4 billing 1n states other than Tennessee”
5 number. and 1t's simply trving to state 5 A Yecs, we're willing and ablc to do that and
6 the difference between those two 6 offer that as long as the rates arc
7 Q Do vou have trammg as an cconomist” 7 established and the procedures arc
8 A No ) 8 cstablished to properly do a fused amp --
9 Q Haveyoucver testilied belore any 9 cxcusc me, a uscd amp approach
10 tribunal related 1o BellSouth's cost 10 Q Have rates been established for used amp
11 analy sis for DC power? 11 billing m Tennessee?
12 A [ havcnot 12 A In Tennessee. ves
13 Q Have vou cver testificd as to BellSouth's 3 Q How are thev established?
14 cost analvsis for any -- anvthing rclated l4 A 1don't know how they were cstablished
15 1o local competition? 13 Q You don't know whether they were imposed
16 A That's going to depend on your definition 16 by the Tenncssce Regulatory Authority ?
17 "related to local competition” [ have 17 A 1don't know if they were imposcd |
18 provided -- in a couple of arbitrations or 18 don't know 1f we proposed them [ do
19 complaint cascs associated with DSL and 19 imaginc they were probably discussed
20 broadband. provided mformation n cost 20 preity hcavily at some point
21 for the development of various 20 Q Arc vou famihar with -- strike that
22 capabilitics that were being asked for 22 What other terms and conditions
23 Also done -- Well, there's tesimony that 23 would BellSouth nced to ncgotiate with
24 talked about the cost to deploy certain 24 CLPs m other states mn order to implement
25 tvpes of cquipment or DSLAMs But thosc 25 a uscd amp billing situation”
Page 279 Page 281
] werc not cost studics, they were eslimates 1 A Our prelerence would be to have a similar
2 that I had provided based on my expericnce 2 process 1n all statcs  Florida and
3 1n the industry for the costs associated 3 Tenncssec differ in that Tennessec
4 with thosc kind of service developments or 4 requires us to meier and then we bill
3 softwarc developments as well as the 5 Based on what we measurce 1n Florida. we
6 cquipment developments 6 bill based on what the CLP tclls us
7 Q Do you know which BellSouth employ ec or 7 thev're using, and then we have the night
8 employces was responsible for creating 8 to audit that and then reconcile the bills
9 this cost study” 9 appropniatelyv Thosc procedurcs arc
10 A Idonot 10 different, different rules
[T Q Do youknow which BellSouth emplovec or 11 And so our preference would be 1o
12 emplovees could mterpret this cost study 12 adopt a similar set of rules and. vou
3 document? 13 know, have onc sct of rules and onc sct of’
14 A If I were looking for an mterpretation. | 14 proccdures that we can kind of uniformly
15 would ash either Bernard Shell or Reg 15 provide m even statc So | think our
16 Starks 16 preference would be that. 1if North
17 Q Isthat S-h-c-I-I? 17 Carolina chooscs to go down this path,
18 A Yes 18 that they will model it to Tennessce
19 Q OrRich-- 19 Q Tenncssee would be an appropriatc model
20 A Reg Starks 20) for uscd amp billing in North Carolina?
21 Q S-t-a-r-h-s? 21 A Yes '
22 A Yecs 22 Q Would that be mcluding the ratc structure
23 Q Do vou know what purposc this cost study 23 that was adopted n Tennessce?
24 was provided to the North Carolina 24 A ldon't know 1if the rate structurc would
25 Commsston? 25 be applicable simply becausc there may be
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Page 282 Page 284
1 different cost components i North 1 A No.ldonot ~
2 Carolina than in Tennessce 2 Q The front page indicates 1t's something
3 Q Youstatc at page 537 of your testumony 3 that's rcgarded to the Tennessce
4 that there are scveral componcuts of what 4 Regulatory Authority Do vou understand
3 the CLP would nced to pay for for the 5 that the Utiliies Commussion that would
0 recurring charges for DC power There 6 have junsdiction over BellSouth regarding
7 would be an AC usage charge And that's 7 collocation”
8 on hine 10 Do you sec that? 8 A Ycs
9 A Ycs 9 Q And therc's a title on the page. Order
[0 Q And does that relate to the amount of 10 Denving Reconsideration. Granting
Il power uscd on a monthly basis by the CLP? 11 Clarification, And Adopting WorldCom's
12 A Yes Yes.itis 12 Final Best Ofter Do vou sce that?
3 Q And that there would be a mimimum of 10 13 A Yes.Ido
4 amps that would be presumed to be used by 14 Q Do vou understand this 1s a tvpc of order
] the CLP? 15 the Tennessee Regulatory Authority . or TRA
16 A Yecs 16 for short. would have 1ssucd?
17 Q And then further down at hnes 14 to 13, 17 A Yes
I8 1t stales that there s also a monthly 18 Q Plcasc tum (o what 1s marked as page 7 on
19 recurring charge for power plant 19 the bottom 1 don't hnow the source of
20 mfrastructurc mvestment Do you sce 20 the markings that arc on this page
21 that? 21 A [ appreciate the highlighting It makes
22 A That s correct 22 it much casicr to {ind the reference
23 Q And docs that reflect what we've discussed 23 vou're looking for
24 n terms of the work BellSouth would do 1o 24 Q Theend of theday Golt to be quick
25 implement a power feed situation for a 25 Do vou scc that the lughlighted
Pagc 283 Page 285
] collocatcd CLP? ] language, 1t states that it's reasonable
2 A That would be, again. covering us for 2 1o conclude that WorldCom should pay the
3 enginecring and mstallation of the 3 rcasonablc costs of monmitoring actual DC
4 appropniate lacilitics and cquipment 4 consumption”
5 neeessany to provide the DC power 5 A Yes.Ido
6 Q And then beginning at linc 17, vou state. 6 Q And do vou believe that the rate structure
7 finally, BellSouth would bill the CLP a 7 adopted n Tennessce 1s an appropriale
8 monthly recurring charge per sitc -- 8 rate structure for BellSouth to recover
9 further down -- to proyide the clamp-on 9 its costs”
10 ammeler, a-m-m-c-t-c-r  Did | pronounce 10 A Tdon't know whether the rate structurc in
11 that corrcctly? 11 Tennessee 1s appropriate to cover our
12 A No,t's actualh ammelcr 12 costs [ do know that it has some¢
3 Q Ammcler 13 non-rccurring and rccurring components
14 A Ycs 14 associated with the activity m the work
15 Q Orother large measurement device Do vou 13 and the costs associated with doimng the
16 scc that? 16 measuring and the metering 1 don't know
17 A Yes 17 whether 1t coycrs our costs or not
18 Q So BellSouth would want to charge a 18 Q Rcgarding the costs of providing
19 monthly basis to thc CLP. the costs of 19 a clamp-on ammecicr--
20 this ammeter or somc mcasurcment device? 20 A Uh-huh
21 A Yes 21 Q --could a CLP provide that ammeter?
22 (DEPOSITION EXHIBIT NO 19 WAS MARKED ) |22 A They could provide the actual deviee, but.
23 Q Handmg you a document that has been 23 obviously, we would be wanting (o take the
24 marked Exhibit 19 Do vou recognize this 24 rcading ourselves or hire a contraclor to
25 document? 23 do the reading on our bchalf
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Page 286 Page 288
1 Q [nvouropmion. would it be unrcasonablc ] structure 1s understood and the rates arc
2 1o conclude that WorldCom should pay the 2 established for. yvou know, domng that kind
3 cost of monitoring DC consumption mn any 3 of work. wc'll be happy to. vou know. do
4 other state” 4 that additional work on behalf of the
5 A Could vou repeat v our question, agam? | 5 CLPs. if nccessary
6 think 1 got caught up n the positives and 6 Q So vour position 1s BellSouth 1s willing
7 negatives of it 7 to provide CLPs a choice i North Carolina
& Q The TRA states here, 1t 1s rcasonable to 8 to usc uscd amp billing for AC power?
9 conclude that WorldCom should pay 9 A Agam 1don't know why anvone would
10 reasonable costs 10 rcquest that, but if -- vou know, again.
I A Yes 11 we're not fundamentally opposed to used
12 Q Do vou have any rcason o doubt that that 12 amp approach Qur ifrastructure 1s not
13 conclusion should apply n other statcs? 3 designed to do it It's a very manual
14 A I thinkit's rcasonable that whoever 1s 14 approach that requires vs to have
15 causing us to go through additional sicps. 15 significant costs associated with paving
16 additional costs should be responsiblc flor 16 someonc to do the metermg  So 1f. vou
17 covering thosc costs 17 know. the CLPs arc willing to cover the
18 Q Areyou aware of the rates. 1f anv. that 18 costs of the additional mcicring
19 were proposcd 1o the Jomnt Petitioners 19 associaled with AC used amp versus [uscd
20 when negotiating the rates that will apply 20 amp. then [ don't understand why we would
21 to DC power”? 21 be opposed to do that I don't think we
22 A I'm not familiar with what was proposed to 22 would be
23 the Jomnt Comnusstoners 23 Q Has any state commission ordered BellSouth
24 Q Atpage 43 -- cxcusc me, 34 of your 24 to providc a fuscd amp with option for AC
23 testimony at lime 6 What 1s vour basis 235 power?
Page 287 Page 289
] for the statement that Jont Petitioners I A Ycs Havcafuscd amp billing power?
2 were unwilling to ncgotiatc? 2 Q I'"lrephrase it
3 A lIt's bascd on my conversations with Lynn 3 A Thankyou
4 Brewcr, who was involved n the 4 Q Has any statc commuission ordcred BellSouth
5 negotiation 3 to providc a uscd amp billing option for
6 Q Do vou know whether the rates that were 6 AC power?
7 proposcd to Joint Pctitioners were 7 A Not that I'm awarc of
8 accompanicd by any cosl support that 8 MR MEZA Can we go off the
9 cxplamed why the ratcs were what thev 9 rccord for a sccond?
10 were? 10 (DISCUSSION OFF THE RECORD )
1T A [Idon't know 11 Q Toyour knowledge. has any CLP requested
12 Q s there any rcason that BellSouth 12 of BellSouth that 1t ncgotiate rate terms
13 supplied AC power in a collocation sitc 13 and conditions for using used amp billing,
4 should be billed under a different method 14 for AC power? ‘
15 than BellSouth supplving DC power? 15 A No, I don't know of anv requested used amp
16 A [If--1don't know of any reasons that we 16 bitling for AC power
17 wouldn't usc -- like I said - and 1 17 Q Mr Fogle. do xou know what ruling, 1f
18 think what you'rc looking for 1s a fused 18 any . the Georgra Comnussion has madc with
19 versus used amp approach on AC powcer as in 19 respect to whether used amp billing should
20 addition to DC power Agan, i's onc 20 be provided for DC power”
21 that escapes us because (f you're an 21 A [Ibclicve Georgia has ordered that used
22 cfficient designer. vou're actually going 22 amp billing be available [ do not
23 to end up paying morc to have us meler 23 beliey ¢ they have set the rates (or us to
24 what you ask for 24 do that So we're kind ol awaiting the
23 But. you know. 1f the cost 23 rates so we understand how much to bill
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Page 290 Page 292
1 for before we can make a complete option 1 ERRATA SHEET
2 availablc to CLPs 2
3 Q Doxouknow whether BellSouth has provided 3 Casc namc  In (he Matter of
4 cost study mmformation be available to 4
5 Gceorgia to assist i sctting rates”? 3 Jomnt Pctition NewSouth
6 A Tdon't know if wc have vet or not 6 Communications for
7 Q Do youknow what ruling. if any, the 7 Arbitration with BellSouth
8 Florida Commuission has made with respect 8 '
9 to whether BellSouth must provide a uscd 9 Deponent Eric Fogle
[0 amp billing mcthod for DC power” 10
Il A The Flonda Commission has ruled that we I Date
i2 must provide used amp billing method 12
13 saving approved -- or ruled a different 13 PAGE LINE READS SHOULD READ
14 mcthod than 1s 1in Tennessee  Procedures 14 [ /
I35 arc a little diffcrent  And. again. they 135 /o /
16 also havc not provided rates yct for the 16 A /
17 various pieces of that. so we're waiting 17 /o /
18 for them to comc back with the rates 18 !l /
19 Q s the ratc structurc -- Is the ralc 19 !/ /
20 structurc dulTerent or the rate amounts 20 /A /
21 different”? 21 !l /
22 A ldon'tknow. to tcll vou the truth, if 22 /o /
23 the structurc 1s different [ know the 23 /A /
24 work requested and the work -- undergomg 24 I /
25 work 1s different between Tennessce and 23 r /
Page 291 Page 293
{ Florida 1 would assumc that would tum ! SIGNATURLE
2 itself mto the costs and also the rates 2 :h‘t'l”fhl‘;:f'rcc flful:s'fﬁ:v?"lf d“;‘(ifﬂ‘l“}"
3 MS JOYCE Allnght Given that 3 deposition m(lls' c|1l;rct\ :u;d that lh‘cL e
4 the partics arc presently trving to work same 1s a full true and correct
5 out an agrcement but have not done so 4 tanseniptol my testimony
6 terms of whether depositions will be taken O Swznature s subject to comections on
7 m cach statc, I reserve the right to call p attached errata sheet 1 anv
8 vou as a witness in any other state 7
9 And to the cxtent that you may ] Lic Fogle
10 filc additional testimony 1 the Statc of LA
1 North Carolina regarding the issucs we've :(I) State ol
12 spoken (o today or BellSouth's positions County of
13 change, I rescrn ¢ the right to reopen your 12
14 deposition to discuss thosc changes with 13 ‘ .
15 vou " S\\'(:Jln :In;md subscn‘l’n(n):d betore me this
16 THE WITNESS Okay 13 e
7 MS JOYCE 1 thank you for 16
18 coming. and the deposition 1s concluded 17 Notany Pubhe
19 MR CULPEPPER No questions B o
20 (THE DEPOSITION CONCLUDED AT 5 11 PM) |,y Commesonespues
21 20
22 21
= it
24 24
25 23
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CERTIFICATT
State of Nonth Caroling
County of Flamnts

I Micole Ball 'lemmg, o notary public m
wmd (e the State of North Carohina do
heretr certits that there came before me
on e 29t day ol Tune 2001 the person
herembetare named who was by me duly
swort to testily to the truth and nothing
hurt the tmith ot hus kmow tedge concerning
the matters m conto ISy n this canse
that the wititess was thercupon esamimed
wider oath die oxammation redieed to
rypewitmg by myscllt and the deposinen
15 o b and acenrate U nseriplion ol

the testumony given by Ui witiess

I further certly that I am not coumsed

on, non e ciplosment of any of the
parties tothis action that [ am not
redated by blood o marmage 1o any ol the
Parties nal am | nterested cather
directly or mduectly nthe resulis ot

dus action

In witness whereot I have hereto set my
hand and atbined iny ofticnl notanial
seal this the 12th day of July 2004

Nicole Ball Flemme
Motary Pubhe
My commission cnpries 1730403
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Deponent : Eric Fogle
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PAGE LINE READS SHOULD READ
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Page 361

ERRATA SHEET

Joint Petition NewSouth
Communications for
Arbitration with BellSouth
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Page 361
: ERRATA SHEET
2
3 Case name: In the Matter of
4
> Joint Petition NewSouth
6 Communications for
7 Arbitration with BellSouth
8
? Deponent : Eric Fogle
10
H Date: \|af3fait_  1)0/0S — Errari From Sscovo perosimon
12
22 PAGE  LINE READS SHOULD READ
14 320 / W / 6.3 / 43
s M/ 4/ esE /  Psc
L6 6 /9 / Port /  Part
v 3/ 2/ TsDM / TSDN
18 / / /
2 / / /
20 / / /
. / / /
22 / / /
23 / / /
24 / / /
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Page 362

SIGNATURE

I, Eric Fogle, do hereby state under oath
that I have read the above and foregoing
deposition in its entirety and that the
same is a full, true and correct
transcript of my testimony.

Signature is subject to corrections on
attached errata sheet, 1if any.

-—

Eric Fogle
State of gDﬂAg(k:
County of 'TQNQ+WMJ

_Sworn to and subscribed before me this

JoYl, 42 X......,, 0 PU 2009.
~§05 g, ;%be/
(j Mf 4 V\OT}\%,J W

Notar Pubilc. E

My com$®$§@ﬁ§§§xpires:

TR

Notary Public, Gwinnett County, Georgla
', Commission Expires March 17, 2007

NICOLE FLEMING & ASSOCIATES
(919) 567-1123
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Page 147 |

SIGNATURE
I, Kathy Blake, do hereby state under oath
that I have read the above and foregoing
deposition in its entirety and that the
same is a full, true and correct
transcript of my testimony.
Signature is subject to corrections on
attached errata sheet, 1f any.

Kty Bl

Kathy Blake

State Of ’C‘_\‘_—‘(C'\('\LLL.

County of “uwclau

Sworn to and subscribed before me this

I

A day of U , 2005 .
‘ ™

.o
Notary Publ@b Crern ? WCMJuJinv//

My commission expires:

TERESAL ROCKWELL
Notary Public, Gwinnett County, Georgia
My Commisston Expires October 28, 2005

v At T~

Py TR

NICOLE FLEMING & ASSOCIATES
(919) 567-1123
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Page 146

1 ERRATA SHEET

2

3 Case name: In the Matter of

a

> Joint Petition NewSouth

6 Communications for

7 Arbitration with BellSouth

8

9 Deponent : Kathy Blake, Volume I

10

1 Date:

12

13 PAGE  LINE READS SHOULD READ

14 /[ / [/ /Qd&%%/ / A&hﬁyﬂﬁ‘

15 (9 1 RS ] Call / (’4///;77

e 75 / 9 /! would / would nor”
X 1001 g5 1 I and
B (A7 107 1129 /29
" 12917 | pacs / phases
20 / / / ;
21 / / /

22 / / /

23 / / /

24 / / /

25 / / /
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Page 505 |

SIGNATURE

I, Kathy Blake, do hereby state under oath
that I have read the above and foregoing
deposition in its entirety and that the
same is a full, true and correct
transcript of my testimony.

Signature is subject to corrections on
attached errata sheet, 1if any.

Ktk LSk

Kathy Blake

I
State of ﬁjﬁam§iv

County of aqu%mJ

Sworn to and subscribed before me this
6\/_&/ day Of ¢ "’://,(—L 4L L \,-\\ ! 2 O C) \‘)—“ .

L

Not P bl""‘/”/ . ’
otary PubliC i, J floch a0 LS

My commission expires:

TERESA L. ROCKWELL
Notary Pubhc, Gwinnett County, Georgra
My Commisson Expires October 28, 2005

NICOLE FLEMING & ASSOCIATES
(919) 567-1123
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1 ERRATA SHEET |
2
3 Case name: In the Matter of
5 Joint Petition NewSouth
6 Communications for
7 Arbitration with BellSouth
8
2 Deponent : Kathy Blake, Volume II g
10 .
11 Date:
12
13 PAGE LINE READS SHOULD READ
e /58 | 24 / DS¢ / DSZ
s 203 /13 | Ffoundin g /] Fwdiig
e Rl T Know. we / Know 1F we
3 Ado 1 1/G | rewisiots [ Provisions
e 277 1 & | wasnt | “4S
e 278 /g0 | cuts /) G
20 302 /9% [ inTra connectiow [ interconnection
“ 398 [/ 3 / Speaq//y / 5004/{7
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Page 504 ?
ERRATA SHEET
Case name: In.the Matter of
Joint Petition NewSouth
Communications for
Arbitration with BellSouth
Deponent : Kathy Blake, Volume II
Date:
PAGE LINE READS SHOULD READ
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ERRATA SHEET

w N =
=

Case name: In the matter of

=N

Joint Petition NewSouth
Communications for

Arbitration with BellSouth

<
et o e e T AT

Deponent: Carlos Moraillo
9
10
Date:
11
12
PAGE LINE READS SHOULD READ
13
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1 ERRATA SHEET
i Case name: In the matter of
4 Joint Petition NewSouth
5 Communications for
6 Arbitration with BellSouth

Deponent : Carlos Morillo
10

Date:
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12
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1 ERRATA SHEET
2
3 Case name: In the matter of
4
Joint Petition NewSouth
5
Communications for
)
Arbitration with BellSouth
Deponent: Carlos Morillo
9
10
Date:
11
12
PAGE LINE READS SHOULD READ
13
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14
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15
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Page 254
1 SIGNATURE f
2 I, Carlos Morillo, do hereby state under oath that I {
have read the above and foregoing deposition in its ‘ |
3 entirety and that the same is a full, true and correct
transcript of my testimony. /
4
S Signature 1is subject to corrections on attached errata
sheet, if any. :
6 i
- |
8 Carlos Morillo ;
9 ) l
10 State of C’Zﬁ&/(%&t |
= county of _FuliBrL P
12 : [
13 Sworn tchQéﬁr scrlbed before me this ? 1
il , 2005, f i
14 ;’ $0r4 : ,
. 6%é§u; L :
FEX !
16 17" \G :
(OOl |
Notary™ [
17 i :
Notary Publlc Gwinnett Gounty, Georgiz f !

18

My commission expires: MyCommissionExpires March 17 2007 ;;; |

NICOLE FLEMING & ASSOCIATES !
(919) 567-1123 f

|

|

J
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Joint Petitioners v. Eric Fogle, Volume II 12-7-2004
BellSouth

Page 299 Page 301
1 ERIC FOGLE 1 Q Do vou scc page 67
2 having been duly sworn. 2 And pleasc rcad 1o yourscll hincs
3 testificd as follows 3 121020
4 CONTINUED DIRECT EXAMINATION 4 A lam handing you an cxhubnt that's been
5 BY MS JOYCE 5 marked 1 Have vou scen this exhibut --
6 Q Good afternoon. Mr Fogle [ am Stephanie 6 this document beforc?
7 Jonce We met in Junc 7 And my answer was ves [ have
§ A Uh-huh 8 Your question was. can vou tell me
9 Q How arc you doing today? 9 what 1 1s?
10 A Dong finc 10 The answer 1t's a notice of
11 Q Arcvou the same Eric Fogle that appecared 11 deposition of Enic Fogle
1z for deposition 1n June 2004 of this vear? 12 Q Does that refresh your recollection as (o
13 A Yes 13 whether vou've scen the Exhibit 19 before”
14 (DEPOSITION EXHIBIT NO 19 WAS MARKED ) 14 A Apparently I have I've simply forgotien
15 Q Mr Fogle I'm handing you an exhibit 15 that ['ve scen 1t
16 marked No 19 It's a continuation from 16 Q So vou understand that vou have been
17 the last time 17 provided (o Jount Petitioners by BellSouth
18 Do vou recognize this document? 18 as a witness (o discuss 1ssucs on which
19 A No. Ido not 18 vou've provided written testimony?
20 Q You've never seen this document before? 20 A Ycs Ido
21 A 1may have [tlooks like a notice of 21 Q And»you understand that the testimony that
22 depositton 22 vou give on these issucs will bind
23 Q Isthere anything I can show vou that 23 BellSouth as a company”
24 would refresh your recollection on that 24 A Yes ldo
25 point”? 25 Q And do vou understand that you are
Page 300 Page 202
1 A I mcan. you'rc asking mc if I've scen this 1 considcred the person with the most
2 before [ don't know 1 may have 1 2 knowledge about the 1ssucs on which you've
3 mean 3 given writien testimony ?
4 Q Rught Is there anvthing -- any document 4 A Yes Ido
5 I could show you that would refresh vour 5 (DEPOSITION EXHIBIT NO 21 WAS MARKED )
o recollection on that point? 6 Q Mr Fogle I'm handing you a document
7 A [ mean you could show me that I've scen 7 marked Exlubit 21 Do vou recognize this
8 1t before I mecan. vou may have shown 1t 8 document?
S to me 1n Junc [ don't remember 9 A Yes ldo
10 Q All nght Just so we're clear 10 Q Anudcan vou tell me what 1t 1s?
11 A Uh-huh 11 A [It's supplemental ducct testimony of Eric
12 Q 1'm handing you an exhibit marked 20 12 Foglc before the North Carolina Utihtics
13 (DEPOSITION EXHIBIT NO 20 WAS MARKED ) 13 Commussion
14 Q Have you scen that document before? 14 Q And did you write this document?
15 A No. I have not 15 A Ycs I did
16 Q Would vou accept that this 1s a transcript 16 Q At whose dircction did you write this
17 from the deposttion that vou gave June 17 document?
18 29th of this vear? 18 A Iwrotc it at my own dircction ] worked
19 A Ycs 19 with a number of folks within BellSouth to
20 Q Can you turn to page 6 of that document 20 develop certamn points. but I wrotc the
21 plcasc It's actuallv the sccond full 21 document
22 page 22 Q And with whom at BellSouth did vou consult
23 A Isecul 23 as vou wrole 1t?
24 Q And you scc 1it's in quads? 24 A A number of subject matler experts
25 A Yes I scethat 25 icludig Tommy Williams Jerns Latham,

2 (Pages 299 to 302)
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Joint Petitioners v. Eric Fogle, Volume II 12-7-2004
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Page 303 Page 305
1 Steve Harns, Jerry Johnson Keith Milner 1 (DEPOSITION EXHIBIT NO 22 WAS MARKED )
2 Q Whatis Mr Tommy Williams' utle? 2 Q Do you recognize this document?
3 A Hc'saproduct manager He's responsible 3 A Ycs Ido
4 for Iinc sharing products 4 Q Canyoutell mewhat it1s please?
5 Q Had he helped vou with the testimony that 5 A It's rebuttal testimony of Eric Fogle
6 you submitted 1 this arbitration 1 Junc? ] before the Tennessce Regulaton Authority
7 A Ibcheve so 7 Q Did you consult with anvbody at BellSouth
8 Q And vou've named Tommy Williams. Steve 8 as you wrolc this tcstimony ?
9 Harris Keith Milner -- I'm sorrv. there 9 A It would have been the same folks that 1
10 was onc other? 10 mentioned m the previous testimony 1
11 A There was also Jerry Latham 11 would have asked them to review this
12 Q Whatis Mr Latham's title? 12 testimony
13 A Hc's also a product manager 13 Q And did the same distribution and edits
14 Q My understanding 1s that Mr Milncr 18 14 back process apply to this set of
15 senior director of network 15 testimony™”?
le terconnection. 1s that correct? 16 A Yecs. it would have There would have been
17 A That's correct 17 a shightly different distribution because
18 Q Do vou report directlv to hum? 18 i's a cdifferent state - There would have
19 A Ycs Ido 19 been some Tennessce-specific revicwers as
20 Q Did anybody other than these gentlemen 20 opposcd to North Carolina-specific
21 rey 1ew your icstimony that vou have 21 reviewcers. but the majority of the folks
22 front of vou belore 1t was filed? 22 who would review 1t would be the same
23 A Therc's quite a few folks who may or may 23 Q Would Mr Milner have reviewed 1t on a
24 not have reviewed 1t 1 know there's a 24 statc-specific basis?
25 distribution list for mternal review that 25 A Ycs he would review both of these
Page 304 Page 306
1 wc'll send out testimony that's going to 1 Q Ands the same truc for Mr Jerry Latham?
2 be filed to a number of different people 2 A Ycs
3 with lawvers and subject matter experts 3 Q And. Mr Fogle I belicve that vou are not
4 I don't know which of them might have 4 an attorney. 1s that correct?
5 reviewed 1t 5 A That s correct. I am not an attorncy
5 Q Didyou recene edits back from anyvbody on 6 Q Arcyou aware that Scot Ferguson 1n his
7 the distribution hist? 7 written testimony stated that he offers no
8 A Either T would have recenved them or Jerny 8 legal conclusion?
e Johnson or Steve Harrts would have 9 MR CULPEPPER Object 10 the
10 received them 10 question -- form of the question  And
11 Q And from whom would Mt Johnson have 11 his deposition here 1s going 1o be as
1z recened them? 2 lnted to the revisions he's made (o his
13 A Tvpically when we send out testimony for 13 {cstimony or anv additions to 1t 1 don't
14 review. we ask the people to respond back 14 sce how the question goes to cither onc of
15 to mysclf and to Jerry Johnson or Steve 15 thosc two arcas
lée Harris and so people tvpically replv back le MS JOYCE It's cssentially
17 1o both of us 17 foundational Mr Fogle. from what I've
18 Q Did vou typicallv implement the edits that S scen. has not icluded such a statcment.
19 had been sent to vou or Mr Johnson? 19 and 1 just wanted to make sure that that
20 A lrevicw all of them [ accept some. | z20 was clear as to both the November 12th and
21 rcject others 1 don't rcally recall 21 the November 19th (estimony
22 which oncs. but ultimately I'm responsible 22 MR CULPEPPER His testimony
23 for what's 1 my (estimony 23 or --
24 Q Mr Fogle I'm now handing you a document 2 MS JOYCE Mr Fogle's own
25 that's been marked as Exhibit 22 25 testimony
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Page 307 Page 309
1 MR CULPEPPER And thc qucstion 1 appropriate to have this tvpe of 1ssuc 1n
2 about his 1estimony would be something 2 an arbitration since 11's not an
3 that's in Mr Fcrguson's (cstimony” 3 arbitratablc 1ssue from my perspective
4 MS JOYCE No ['masking -- 4 Q And vou don't consider this statcment to
5 We're kind of getting ahead of ourselvcs 5 be a legal conclusion or opinion?
6 [ refer to Mr Ferguson's testumony for 6 A No.Idon't
7 comparative purposcs only and I want to 7 Q Would you characterize 1t as a policy
8 clanfv that Mr Fogle has not made the 8 optnion?
9 same representation 1n his testimony 9 A I'd charactenize it as onc of the rcasons
10 MR CULPEPPER I'm not sure if 10 why this 1ssue shouldn't be 1n the
11 I'm following. but go ahcad and ask this 11 arbitration  Therc arc probably others
12 question 12 Q Butyou consider it a statement of policy?
13 Q Do you understand my question? 13 MR CULPEPPER I'm going to
14 A The last question | believe vou asked me 14 object to the linc of questioning  First
15 was 1f [ was fanuliar with Mr Ferguson's 15 [ think the question's been asked and
1o testimony | have not rcad Mr Ferguson's le answered. but T think. more importantly.
17 testimony 17 gomg 1o the scope of this deposition
18 Q Aic there -- Did you represent in 8 which would be new matiers or portions off
19 this -- these two sets of testimony 19 Mr Fogle's testimony that he's changed
20 before you. November 12th. November 19th. 20 I think 1f we go back his
21 as to whether you are making any legal 21 testimony . number one, about whether or
22 opinions or conclusions therein? 22 not certain issucs are appropriate for 251
23 A tam not a lawver. so I wouldn't consider 23 has been his testimony from the outset
24 mysclf qualified to make a legal opinion 24 And sccondly. I think 1f vou look
25 or concluston 25 at lus transcript from June. pages 114 and
Page 303 Page 210
1 Q Soyourintent in this testtmony was not 1 115, T think tlis question has been asked
2 to make legal conclusions? 2 and answcred by Mr Fogle
3 A lagrec 3 Q Okay Mr Fogle. could you look at
4 Q Canyou plcasc turn to Exlubit 21 your 4 Exhubit 22, please which 1s your November
5 November 12th testimony  And look at page 5 19th
© 20, pleasc Lincs 13 to 16 6 A Okay
7 Do you have that? 7 Q Andlook at page 3. incs 4106 You
8 A Yes Ido 8 state that 1t 1s impossible to square the
9 Q You statc here that the interconnection 9 Jomt Pcuitioners' statement with the
10 agreement at issuc i this arbitration is 10 FCC's findings in paragraph 643 of the
11 an agrecment pursuant to Scction 251 of 11 TRO Do vou sec that?
12 the Act and 1t 1s not appropriate to 2 A Yos ldo
13 require services not mandated pursuani to 13 Q Isthat your policy opinion?
14 Section 231 (o be included 1n this 14 A It's my opimon when 1 read the testumony
15  agrecment ) 15 of the CLECs versus what 1 read n the
16 On what did vou basc this 16 TRO Idon't -- I mean. they scem o be
17 statement? 17 saving exact opposites
18 A TIbascd this statement on mv understanding 18 Q And this is based on vour own read of the
19 of DSL scrvices. the jurisdiction for DSL. 19 TRO?
2 and the obligation to provide DSL arc -- 20 A Ycs
21 with my understanding don't come out of 21 Q All nght. Mr Fogle. we'll begin with
22 the -- Scction 231 Tlus should be 22 Issuc 2-18. Iinc conditioning
23 subjcct to conunercial agrecments  So | 23 Has vour testimony to the North
24 was Just simply making a statcment that. 24 Carolina Commusston of November 12th
25 more than anything clsc it's just not 25 changed from what you wroltc o that same
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Page 311 Page 313
1 comnussion on Junc 4th of this vear? 1 Just cited T don't see how this 1s any
2 A Tdon't believe it has changed I'd have 2 different
3 10 look at the (wo side by side to know 3 MS JOYCE Well actually
4 for surc 4 counscl. I'm quoting to him from his
5 Q And why would 1t not havc changed? 5 rebuttal testtmony which 1s new and he's
6 MR CULPEPPER Objcct 1o the form 6 spectfically addressing the Joint
7 of the question Is there something 7 Pctitioncrs' position from carlicr so
g particular 1n hus testumony that vou're 3 1's not the samc as what I deposed him on
S asking him about. a particular page” 9 in Junc He's taken a position directly
10 Q Has BellSouth's 1ssuc on 218 changed since 10 addressing a Joint Petitioners' position
11 Junc of 20047 11 and specifically the interplay of a rule
12 A No. 1t has not 12 and the order  So 1t 1s -- 1t's actually
13 Q And returning to Exhibit 22 your November 13 a new subject. and I just would like to
14 19th testimony  Beginning at page 2 1s 14 know from wherc he came to that
15  your discussion of Issuc 218 15 conclusion
16 Where did you derive the position 16 MR CULPEPPER Ycah. go ahcad
17 that vou take at himes 15 to 22 on page 27 17 with il
18 A TI'msorny. | don't rcally understand 18 A Canyou ask vour question for me again?
19 Wherc did I dernve my position? What 19 Repeat vour question
20 thoughts did I have or -- 20 Q How --Is 1t fair o say that the
21 Q How did vou reach the conclusion? 21 statement appcaring at hines 135 10 22 on
22 A Rcach 1his conclusion? 1 rcached this 22 page 2 comes from vour rcad of the rule
23 conclusion that -- I mean. the TRO 23 and the TRO?
24 clarifics the definitions of line 24 A Ycs
25 conditionig and morc tmportantly. the 25 Q Canyou please turn to page 4 of that same
Page 312 Page 314
1 definttions of linc conditioning that 1 testimony. bottom of the page, hines 24 to
2 BellSouth 1s obligated to provide 2 25
3 TROs 1s morc recent than the 3 A Yousaid page 47
4 carher rules that arc 31 319(a)(D(m), 4 Q Paged
5 and -- and 1t clearly 1s just -- when you 5 A Okay
G rcad 1t it's intending to clanfy the 6 Q And to paraphrasc. it savs the very fact
7 carlier rules  And so my rcading of those 7 that the rule may not mention the phrase
8 clanfications are what I'm stating here 8 routine network modifications does not
9 Q Is1tyour position that Rule 9 negate the FCC's enpress findings 1n the
10 31319 () as an old rule? 10 TRO Do you sce that?
11 A No.!--11hasbeen around longer than 11 A Yecs Ido
12 the TRO so 1t was written before the TRO 12 Q What doyou mecan by that statcment?
13 Q Isitsull vahd? 13 A That particular statcment and the whole
14 A Yecs 14 point of this part of my rebuttal
15 Q Isit fair to say that the posttion you 15 testimony 1s aticmpting 1o show that you
16 takeat limes 15 to 22 on page 2 stem from 16 havetotake Rule 51 319¢a) D) and
17 vour rcading of the TRO and the rule? 17 the TRO (ogcether to determine what line
8 MR CULPEPPER ['m going (o 8 conditioning clements that BellSouth 1s
19 objcct again (o this Iinc of questioning 19 obhigated to provide
20 Again. this 1s an arca that has been 20 So. as a resull. even though
21 covered with Mr Fogle in lus preyvious 21 routine nctwork modification 1s not
22 dcposttion I'm referring specifically to 22 mentioned 1n an carlier rule. 1t 1s
23 pages 84 and 85 where I think vou are 2 mcntroned 1n the TRO as part of what the
24 asking him about his defimtion of ling 24 FCC was attempting to usc to clarify when
25 conditioning as well as the FCC rule he 25 to apply obligations for linc conditroning
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Page 315 Page 317
1 to BellSouth and other ILECs 1 Q Whatare the underlined words that appear
2 Q W do vou believe thev hane to be read 2 neat to the number cight?
3 together? 3 A Routine network modifications
4 A The only way vou could not rcad them 4 Q Moving on to Issuc 2-19. Mr Fogle This
5 tfogether 1s 1f you just simply 1gnored 5 ong 1s about load coils  Has BellSouth's
6 what was in the¢ TRO The TRO specifically 6 position on Issuc 2-19 changed from June
7 tatks about how to scc hine conditioning, 7 when vou wrote vour testimony 1o the North
S how to trcat line conditioning and 8 Carolina Comnussion?
9 BellSouth's obligation for Iinc 2 A No. 1t has not
10 conditioning  So 1t's oby 1ously a new set 10 Q And thus has your testimony changed?
11 of conditions or rulcs associated with 11 A [don'tbelicve that it has
12 hine conditioning 12 Q Canyou please turn to page 5 of Exlubit
13 Q Isvour conclusion that they must be read 13 22 which 1s your November 19th testimony?
14 together based on Iegal research that 14 A Okay
15  vou've done? 15 Q And look at the bottom of the page where
16 A No. I'm just concluding that based on the 16 1t starts on page 20 --or hne 24 You
7 fact that when you have two or three scis 17 state. the TRO clearly states that
8 of rules that cioss two or three scts of 18 BellSouth must perform the same hine
19 orders or different sets of time that each 19 conditioning actrvitics -- turn the
20 of them 1s cumulative or add to the 20 page -- for CLECs as 1t does for 11s own
21 previous  That happens in regulatory 21 retall customers Do vou scc that?
22 rules where you have rules that vou have 22 A Yes. ldo
23 to follow that come from a lot of 23 Q On what do you basc that statement?
24 different places and a lot of differcnt 24 A lbclicve I'm referring to a particular
25 tinies 25 paragraph 1'm thinking 1t's paragraph
Page 216 Page 318
1 Q IfI characterize yvour conclusion as a 1 643 m the TRO It talks about -- |
2 common sense conclusion. would that be 2 think there's a quote 1n there about how
3 fair? 3 line conditioning 1s best secn as a
4 A Yes 4 routinc network operation -- or something
5 Q Arc vou awarc of whether the FCC has a 5 along the lincs -- I'm paraphrasing --
© rulc devoted to routinc network € routine network activity or operation that
7 modifications? 7 an ILEC docs for 11s own customers
S A ['mnot surc I'd characterize 1t as a 8 Q Istherc any other -- and I'm quite
9 fule I know they have some discusstons 9 impressed that you remember the number
10 and defimtions of what a routine nciwork 10 but 1s there any other portion of the
11 modilication 1s 11 order that you base this statement on?
12 (DEPOSITION EXHIBIT NO 23 WAS MARKED ) 12 A Not that I can recall nght now 1 must
13 Q Mr Fogle I'm handing vou an cxcerpt of a 13 sav I'm gucssmg al the number 1 belicve
14 document Do vou know -- Do vou 14 that's the night -- the correct number
15 recognize (his excerpt? 15 Q And vou've also given testimony on Issuc
16 A 1donot 16 2-22 with regard 1o bridged taps  Has
17 Q Would vou accept that this 1s an excerpl 17 BellSouth's position changed on this issuc
18 from the TRO” 8 since June?
19 A Subject 1o check. sure 'l 1S A No. it has not
20 Q And do vou sce on page 3 of what | just 20 Q Has vour testumony. therefore changed at
21 handed vou. there's a number cight about 21 all?
22 halfway down the page? 22 A [Idon't beheve that 1t has
23 A Ycah It's page marked page 16 cven 23 MR CULPEPPER lIssue 2-20?
24 though 1t's the thud page that vou handed 24 MS JOYCE Uh-huh
25 me  Ycs 25 MR CULPEPPER Okay
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Page 319 Page 321
1 Q [Idircct vour attention to Exhibit 22, 1 possiblv some of the testimony but -- 1
2 vour November 19th testimony. at page 7 2 don't recall whether 1t was the testimony
3 At lmes 3 10 7 you state that the pohicy 3 or not Bul the issuc statcmeny -- at
4 of not remov ing bridged taps less than 4 least as T read 1t the 1ssuc statcment |
5 2.500 fcel. m quotes shorl bridged taps. 5 was referrig to 1 Junc versus (he one we
€ was established by both BellSouth and the 6 did -- looked at 1in November were
7 CLECs through the industry shared loop 7 diffcrent
8 collaboratne Do vou scc that? € Q Has vour testimony on Issuc 2-28 changed
9 A Ycs Ido 9 from what 1t was 1n June?
10 Q Istlus the shared loop collaborative that 10 A Tbelieve Ive added some additional
11 opcrates throughout the BellSouth region 11 lestimony
12 as a cooperattve cffort between the CLECs 2 Q 1If you could. plcasc. turn to page 14 of
13 and BeliSouth? 13 your November 12(h testimony. sir  And
14 A Yes itas 14 let me ask vou this  Are you awarc of who
15 Q Do you know as an absolute number how many 15 the petiioners are 1n this arbitration?
16 BellSouth loops 1n North Carolina have 16 A The five CLECs. vou're referring t0? When
17 less than 2.300 fect of bridged tap? 17 AOU Say --
18 A TIdonot no 8 Q The petittoners, the Jomnt Petitioners in
19 Q Do you know as a proportion of the total 19 this case Do you know --
20 BellSouth loops 1 North Carolina? 20 A AmIawarc of who they arc. like the names
21 A ldon't know 2 of the companies?
22 Q Do you know the answer (0 mv questions for 22 Q Yes
23 am state 1n the BellSouth region? 23 A Yes I'm somewhat aware ves
24 A Notsiting here I don't 24 Q Soonci1s KMC?
25 Q And directing vour attcnuion (o page 6 of 25 A Uh-huh
Page 320 Page 322
1 your November 19th testiumony  Lings 23 (o 1 Q Auotheris Xspedius?
2 24 vou state that such activity -- and 2 A Yeah. and NuVox Therc are probably a
3 this regards removing bridged taps -- 3 couplc others. so -- 1f [ remember
4 does not fall within the FCC's defimtion 4 correctly, 1 think I menttoned them 1 the
5 of line conditioning 1n the TRO Do vou 5 front of my testimony
6 sce that? © Q Ofthe companics that are the petitioners
7 A Ycs Ido 7 in this case do vou know whether
8 Q And what portion of the TRO are you S BellSouth 1s providing DSL scrvices over
9 rchving on to make that statcment? S UNESs leased to those companics right now?
10 A Tthink I'm going back 1o the same 10 A [don't know
11 paragraph 6 3 Since BellSouth does not 11 Q Do you know whether anywhete m is region
12 routinely remoz ¢ bridged taps for 11s own 12 BcellSouth 1s providing DSL over UNEs
13 sclf. therefore 1t's not part of the 13 lcased to a CLEC competitive local
14 FCC's definition of a hine conditioning 14 cxchange carrier?
15 that we'rc obligated to provide 15 A Yes
1e Q And now. regarding Issuc 2-28. 1f T may 16 Q And inwhich states”
17 direct vour attention to Exhibit 21, vour 17 A [Ibclieve we're doing so in Georgla.
S November 12 (estimony at page 2. lines 23 g Lowsiana and -- I beheve those arc the
19 10 24 Do vou see that? 19 only (wo states
20 A Yes 20 Q Arc you providing DSL over UNEs 1n Georgia
21 Q You statc that Issuc 2-28 or ltem 46 has 2 pursuant o an order of the Commission?
22 been modificd during the abatement by the 22 A Yes
23 Joint Petittoners - What do vou mican by 23 Q And s the same true m Loustana?
24 that statement? 24 A Yes
25 A lbcheve it was the issuc statement and 2

Q Do you know how manv CLECs arc invelved n
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Page 323 Page 325
1 sttuations where yvou're providing DSL over 1 rccollection 1s 1t's almost 1dentical to Q
2 lcased UNESs? 2 and A that we had 1in Junc
3 A Looking -- In terms of the number of 3 MS JOYCE Okav Icansolc
4 count of CLECs? 4 this T can movc on
5 Q Yecs 5 Q Onpage 15 of the November 12th lestimony .
6 A Around 20 1n Georgia and 15 to 20 € Mr Fogle --
7 Lowsiana 7 A Ycs
8 Q Do you know when BellSouth commenced 8 Q --vyou refer to a lack of mnterest by a
9 providing service n that way mn Georgla? 9 majority of the CLPs  Why do vou
10 A InGeorgia Ibclicve it was carlicr this 10 characterize 1t as a lack of interest?
11 vear | don't know the ¢exact date 11 A Instates ike -- In Lowsiana. in
12 Q Anddo vouknow when it commenced 1n 12 Flonda where we had to have orders to
13 Lousiana? 13 provide DSL services to customers of
14 A It would have been nid -- nuddle of tast 14 CLECs. onlv a handful of thc CLECs have
15 year 15 adopted the language to do that |
16 Q Now. at the bottom of page 14 of your le mentioned hike 20 or so in Georgia  And
17 Novcmber 12th (estimony continued to the 7 I'm not even sure 1f u's that hugh.
18 net page vou state.that a magority of 8 actually but in Lowstana we have 15 or
19 the CLPs have not requested. nor adopted 19 20 CLECs There's over a hundred
20 the nceessary iterconnection agreement 2 certificate of CLECs 1 the state. so 1t's
21 language Do you sce that? 21 -- a very small pereentage of the CLECs
22 A Thats correct 22 arc avatling themsels es of that particular
23 Q When vou use the term "CLPs." do you mean 23 portion of the interconnection agreenicnt
24 compctitive providers n the state of 24 Q You sad there arc over a hundred CLECs 1n
25 North Carolina? 25 which state?
Page 324 Page 326
1 A Ycs InNorth Carolina, they refer to 1 A Ithmk in Lousiana
2 CLECs as CLPs or C-L-P-s 2 Q Doyouknow how many there arc in Georgra?
3 Q IsBellSouth providing DSL over UNESs 1n 3 A Ibclieve also over a hundred
4 North Carolina? 4 Q The 20 or so CLECs in Georgra that arc
5 A No. we are not 5 presently mvolved 1n a DSL over UNE
6 Q Has 1t becn ordered (o do so? 6 situation. do thev hay e interconncection
7 A No 7 agreement language --
S Q Do you bcheve BellSouth has an obhigation S A Ycah
9 in North Carolina (o provide DSL over 9 Q --onthatissuc?
10 UNEs? 10 A And. actually. as I continuc to think
11 MR CULPEPPER Objcct to the form 11 about cach particular statc where we do
2 of the question  Also. the linc of 12 DSL over UNE-P -- and | think the number
13 questioning about BellSouth's obligation 13 of CLECs mvolved 1n Georgia 1s actually
14 to provision DSL over UNEs 1s another arca 14 smaller 1 behieve it's only three or
15 that was covered at length in Mr Fogle's 15 four that arc involved  Specifically
16 Junc deposition. so [ -- this -- we're 1o we've had two arbitrations where the
17 plowmg -- you know wc arc replowing 7 Georgra Commuission has found that we have
S ground herc S to provide our DSL over UNE-P And |
19 MS JOYCE Actually. what I'm 19 don't know -- | know both of them do --
20 reading from 1s new 1n the November 12th 2 I don't know 1f those interconnection
21 cditton of the testtmony 21 agreements have been adopted by others [
22 MR CULPEPPER The question -- 22 know hat has been the case m Louwisiana.
23 The questron as to whether -- The 23 and | know we have a handful w1 Kentucky
24 quecstion as | understood 1t. you weie 24 Q Do youknow when the Georgia orders cante
25 asking about in North Carolina, my 25 out that vou discussed?
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Page 327 Page 329
1 A Tbclicve both of them were erther late 1 iferconnection agreements are state
2 last vcar or carlv this vear  It's been 2 spectfic. cven 1f they 're negotiated. or
3 quite a few months 3 they have a regronal nature to them
4 Q So thesc three or four CLECs i Georgla 4 They 're adopted and put in on a
5 thev hav e interconnection agrecmeitt 5 slate-bv-slate basis  Like I said. also
6 language cntitling them to the situation? 6 the rules -- the spectfic orders that we
7 A Ycs 7 have to provide our DSL services with
S Q Hasany CLP or CLEC i another BellSouth 8 unbundled network clements or UNEs varv
9 state requested sinular language n their 9 from staltc to statc  No two slates are
10 mterconnection agrecment? 10 the same  So the language that we have in
11 A 1know a number of CLECs have adopted the 11 our mterconncchion agreements in those
1z language 1n Lowsiana and also in Florida 12 states where we have been ordered matches
13 -- the language n Florida and some also 13 what wc've been ordered to do And so 1t
14 adopted 1n Kentucky 14 would be very difficult to move 1t to
15 Q Do vou know how many in Flornda? 15 another state to -- and stll be n
16 A Ibcheveit's. agam m --1it's in the 16 compliance with what orders we would have
17 order of 15 10 20 17 1o comply with
1S Q Do vou know how many CLECs i Kentucky ? 18 Q Whati1fa CLEC in Georgia wanted to avail
19 A Ibeheve only five or sin 19 itself of the language that the other
20 Q Do vou know whether BeliSouth would be 20 threc or four CLECs have in Georgia would
21 willing to enfitle a CLEC m a state that 21 that be possible?
2z 1s not Florida or Kentucky to take the 22 MR CULPEPPER Object to the form
23 Georgia interconnection language? 23 of the question
24 MR CULPEPPER | objcct (o the 24 A 1 mean, right now 1n Georgia. n
25 form of the question 25 particular. we actually -- there's no
Page 228 Page 3320
1 A The language we have n cach statc 1s 1 general order by the commission to provide
2 spectfic to the order that we have in cach 2 our DSL over UNE-P or with UNE-L or any
3 statc  So we have a specific order n 3 other type of UNE  We have the two
4 Flonda. we have a specific order on 4 arbitrations and I behieve there arc two
5 arbatrations i Georgia. the same 1n 5 interconnection rules that we hanve
o Lowsiana. and in Kentucks. so | don't 6 There's the Interim Rules order. which [
7 know that 1f we werce to adopt language 7 think has -- freezes interconnection
S from another statc that 1t would actually 3 agreements that have frozen clements in
8 be in compliance with the order that we 9 them And then there's also T think.
10 have n the state vou're tnyving 1o move 1t 10 what they call the pick and choosc ritle
11 1o 11 that savs vou can no longer pick and
12 Q Would the Joint Petitioners be able (o 12 choosc indiv idual terms and conditions out
13 adopt the Georgla itcrconnection 13 of mdn idual agreements  So yvou have to
14 agreement language in Mississippr”? 14 adopt agrecments n their entirety . You
15 MR CULPEPPER Object to the form 15 know nerther onc of (hose are unique to
le ol the question  What partcular language 1o this 1ssuc so -- but this 1ssuc 1s
17 arc we lalking about adopting” 17 obv 1ously bound by thosc (wo rules
18 MS JOYCE The language in 18 Q Sothosc two rules working in
19 Georgua that the three or four CLECs have 19 conjunction would that prevent a CLEC
20 that cnables the DSL oycr UNE situation 20 today i Georgia from obtauning the
21 MR CULPEPPER And the question ) language 1 other Georgla agrecments on
22 was. could 1t be adopted 1 another 2 the 1ssuc of DSL over UNEs?
23 state” 2 MR CULPEPPER 1 object to the
24 MS JOYCE Right z form of (he question
25 A Not that I'm awarc  As far as ! know. 25 A I guess I'm not surc what -- Maybc vou
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Page 321 Page 333
1 could rephrase your question [or me to 1 that arc going on there
2 help me understand cxactly what vou're 2 Q [sthere any agrecment in Louistana that's
3 asking 3 not. as vou say. frozen by an Intcrim
4 Q Could a CLEC today get the -- v Georgla 4 Rules Order?
5 get the mterconncction agreement language 5 MR CULPEPPER Object to the form
6 that other CLECs have m Georgia on this © of the question  And an addttional
7 1ssue? 7 matter I'm not surc where this 1s
8 A 1don't beheve they could no S anyvthing that's 1n lus rebuttal tcstimony.
9 Q Could other CLECs 1n Louistana get the 9 that 1s avatlable inicrconnection ‘
10 interconnection agrecment language 10 agreements
11 operating 1 Lowstana on tlus point? 11 MS JOYCE Well. if vou look at
12 A No Ifthere was an interconnection 12 page 14 to 15 regarding Issuc 2-28 --
13 agreement that was available that had no 13 MR CULPEPPER Right
14 frozen elements 1 other words 1t was 14 MS JOYCE -- beginmng with the
15 adoptable and they were willing to adopt 15 words. even 1n thosce states where
loe 1t 1 1ts entirety 1n other words 1f they 16 BellSouth has been ordered. 1s new and
7 were -- could find that agrecment that 17 continues throughout that paragraph
15 1herc was onc they weie allowed 1o adopt 8 That's all new
19 based on the Interim Rules Order and they 195 And Mr Fogle has opined that
20 werc willing to 1ake 1t 1n 1ts entirety. 2 there's a lack of interest by CLPs i
21 then [ would guess they would be able 1o 21 getting DSL service over UNEs, and so I'm
22 get the DSL rules that arc contained 1n 2 Just trving to establish whether they
23 that interconnection agreement | don't 23 could And this 1s ncw testimony. so
24 know all the different interconnection 24 MR CULPEPPER Agrec. this 1s ncw
25 agrecments that arc out there 25 testitmony  and T believe vou'vc alrcady
Page 232 Page 334
1 Q Has BclSouth incorporated DSL over UNE 1 asked him his opinion and lus basis for
2 language 1o 1ts generic Lowsiana 2 why there's a lack of nterest in DSL over
3 iterconnection agreement”? 3 UNE-P That's been asked and answercd
4 A Ildon't know. to tell vou the truth | 4 So the question about what 1s adoptable or
5 know we have language that we've 5 not adoptable 1s not herc and 1s. thus.
6 developed 1t may be in the generic or 1t 6 not 1 his testiumony and. thus. 1s beyond
7 may only be language we offer when asked 7 the scope of why we're here today
S Q What did vou mecan when vou spoke of S MS JOYCE Counscl I really
9 agreements frozen by the Interim Rules 9 don't think that your charactcrization of
10 Order? 10 thc agreement or my hine of questioning ts
11 A It's mv understanding that if therc's an 11 fan  I'm asking um about the foundation
12 mterconnection agrecment that has frozen 12 on which he came to the conclusion that
13 elements so -- then the agreement's 1 13 there's a lack of nterest  Tlus 1s a new
14 gucss frosen in time 1 guess it's kind 14 statement that's appcaring here in this
15 of like when the music stops when vou're 15 testimony that wasn't in Junce and ['m
16 plaving musical chairs vou know. so 16 trving to establish why he thinks there's
17 Q Do you know what a frozen clement 1s? Can 17 a lack of interest given the legal
18 you tell me what -- 8 cnvironment m which we're operating and
19 A Only -- I'm spcaking purcly from 19 on which Mr Fogle 1s testifiing  And so
20 conjunclure [ mean. a frozen clement 1s 2 I have no intention of rehashing old
21 an clement that's i dispute. 1 other 21 issucs. but I do think T am cntitled to an
22 words my guess. UNE-P 1s probably a z answer about why Mr Fogle belicves
23 froscn clement | don't reallv know  1'm 2 there's a lack of mterest | thunk
24 not as familiar with thosc parts of the 24 that's cntirelv farr
25 interconnection agrecments or the dispules 25 MR CULPEPPER Hc answered that
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Page 335 Page 337
1 question though 1 that
2 MS JOYCE Idon't think he did z Were vou mvolved n the
3 answer the question 1 out -- You know 1 3 ncgonations 1 Georgia by which these
4 was vens carcful | can't show vou. but 4 three to four CLECs obtained
5 this 1s new and I've been assured that 5 mtcrconnection language that permiticd
6 i's new It did not appear carlicr. and 6 the DSL over UNE scenario?
7 he's chosen becausc. as he testificd 20 7 A Twasn't imvolved in the ncgotiations
S minulcs ago BcllSouth's position has 2 dircctly. although I was imvolved n the
9 changed somewhat on this 1ssuc perhaps 9 devclopment of the language and the
10 response (0 a Joint Petitioner changing 10 position and also the operational and the
11 therr position. I don't know but this 1s 11 technical procedures that we had to put in
2 something ncw and to use the vernacular 12 place to be able to offer the DSL scrvice
13 it's farr game  He has stated there's a 13 over UNE-P
14 fack of interest which clcarly supports 14 Q Do vou know how long those negotiations
15 BceliSouth's position that not providing 15 took?
16 its DSL scrvice over the CLPs' UNE 16 A [Ibclicve. for reasons other than just
17 facilitics 1s not anticompetitive  He has 17 this one that ovcrall negotiations with
S raisced this 1ssue. and I'm cntitled (o ask 18 MCI took several months
19 him about this statcment  I'm not trying 19 Q Did you participate n the negotiations n
2 1o réhash some other 2 Louisiana on the samc point?
21 MR CULPEPPER Okay Well. 21 A Again. helped develop the language |
22 let's -- let's -- 1 think he's been 22 don't -- [ don't recall whether I was
23 asked a question. but since 1t's right 23 actually on the phone with the other CLECs
24 here on this page 15 ask him again about 24 or not during the negotiations. but helped
25 the basis -- well. just ask lum the 25 the fanguage and the process with which we
Page 336 Page 338
1 question again 1 would comply with the order and make DSL
2 Q Wheretobegin Let me ask vou thus  The 2 over UNE-P available
3 sentence that begins. this lack of 3 Q Do vou know how long thosc ncgotiations
4 mnterest by a majonty of the CLPs -- 4 took?
5 A Okay What page 1s that on. again? 5 A Idon'tknow Like 1 said. there's been a
© Q Wc'rcon 15 line 3 6 number of dilferent CLECs and so a lot of
7 A Okav Ycs 7 times they're negotiating multiple 1ssues.
8 Q That scntence doces that applv to North S not just the on¢ m particular  So some
9 Carolina only”? 9 may haye been only a few weeks. some may
10 A No ltapplics to multiple states 10 have been a few months  In somc. 1 just
11 Q Inhow many statcs arc CLPs ablc to engage 11 may havec been just a matter of just
12 m (he DSL over UNE scenario? 2 adopting the existing language as it was
13 A Tivarics by state Obviously DSL over 13 available  So I don't -- I'm not
14 UNE-P 1s anatlable 1n various forms n 14 imolved directly in the dayv-to-dav
15 Kentucky and 1n Georgia and 1n Louisiana 15 negotiatrons with the CLECs
le And DSL to end-uscr customers. whether 16 Q Do vou know when the Interim Rules Order
7 they have UNE-P or UNE-L. 1s available n 17 came out”
3 Flonda. but we don't actually provision S A lbclicve only a few months ago
19 1iton top on the UNE-P asyou phrased 19 Q Anddo vou know when the ncw pick and
20 o It's a separate facility 2 choosc rulc came out?
21 Q So that's four statcs? 21 A Somctime over the summer [ guess
22 A Four statcs. that 1s correct 22 Q Do you know whether amy CLEC 1n Flonda
23 Q And the BellSouth regron has nine states? 23 has requested DSL over UNE-P language
24 A That s cotrect 24 since those orders cane out?
25 Q Doesany CLP in North Carolina -- stithe 25 A Idon't know il that's the casc
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Page 339 Page 341

1 Q Doyouknow how many CLECs n Flonda had 1 Interim Rules Order or the pick and choose

2 requestced that language before those 2 rule. there has been a law passed by the

3 orders camc out? 3 Kentucky legislature that has told the

4 A All of the ones who requested 1t were able 4 state PSE they don't have jurisdiction

5 to adopt the language before the order 5 ovcr DSL And so the result we're not --

6 camc out Like I sand. 1t's a matter ol 6 m compliance with that law we're not

7 15 to 20 7 offering anv new DSL over UNE-P

8 Q Andin Kentucky vou sand there are fine S agreements. but there are some existing

8 or six CLECs right now that arc doing DSL 9 agrecments that were grandfathered
10 over UNE-P - When had those requests becn 10 Q Hasthe Kentucky PSC rescinded. taken
11 madc for those CLECs to get that 11 back. 1ts DSL over UNE order?

12 fanguage? 12 A 1don't believe that they have but I do

13 A [Ibclieve 1t was prior - that 1t was -- 13 believe that the law nullified 1t

14 would have been cither late last vcar or 14 Q And you'rc basing this on your own

15 part of this year 15 understanding of --

16 Q Doyou think a CLEC in Florida could 16 A My understanding. ves

17 today today Dccember 7th. get DSL over 17 Q On page 16 of vour November [2th

18 UNE language i their agreement” 8 testimony -- again this 1s new -- a new

19 A Well the agreement language in Flonida s 19 brt of testimony -- vou state at lines 13

20 a hittle different - The origial 2 1o 15 that this Commussion requested that

21 arbitration order we had was with FDN. and 21 the 1ssuc be addressed and decided by the

22 then there was an addiuonal. 1 gucss 22 entirc Commuission 1n a generic

23 hearing that was brought by FCCA. but the 23 procecding Do vou sce that?

24 language specifically requires us to offer 24 A Yes ldo

25 our DSL scrvices to end users who have 25 Q And by "this Comnussion." arc vou
Page 340 Page 342

1 ctther UNE-P or UNE-L  And the rcason 1 referring to the North Carolina Utilitics

2 behind that 1s because FDN was a UNE-L 2 Commussion”?

3 provider. didn't usc UNE-P 3 A Ycs

4 And so what BellSouth docs 1s 4 Q Do vou know the procedural status of that

5 provistons DSL over a scparate factlity or 5 casc?

© separate line  There's actually two lines 6 A Idon't behicve anv procedures have been

7 goimng mmto the home  That's how we handle 7 sctup | don't know 1f it's been -- the

8 the order in Florida becausc we have (o 8 docket has been established or any dates

9 support UNE-P and UNE-L It's comples S hav ¢ been set for that
10 And so that language agam the 10 Q And what docs the term "generic” mean (o
11 samc as I talked about for Lowsiana if 11 vou 1n this sensc?

2 there's an nterconnection agrecment that 2 A A generic proceeding 1s a procecding that
13 1s not frozen by the IRO or 1f a CLEC 13 goes in front of the Commission that would
14 wanted to. you know adopt 1t m 1ts 14 apply to all CLECs universally
15 cntirety. then -- keeping wath the pick 15 Q Would the decision apply 1o the
16 and choosc rule then it's available But 16 petitioners tn this arbitration?

7 I don't know -- hke T said 1 don't know 17 A Ycs il would

8 without looking at the interconnection 18 Q On page 18 of this same testumony at lines
19 agreements to know 1f there's one that 13 [11to 13 you state that BellSouth 1s not
20 enists like that 20 obligated to provide DSL scrvice over UNE
21 Q And the same question as to Kentucky. do 21 facilities 1n several states. including
22 vou know whether a CLEC today Dccember 22 North Carolina Do vou scc that?

23 7th. 1 Kentuckv could get that 23 A Yes
24 mnterconnection language? 24 Q Would 1t be fair to say that vou mean n
25 A In Kentucky. cven independent of the 25 this statement 1t 1s not currently
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Page 343 . Page 345
1 obligated to provide 1ts DSL service m 1 tariffed at the FCC obviously yvou're
2 North Carolina? 2 subject to the jurisdiction of the FCC and
3 MR CULPEPPER Object to the form 3 the tariffs that you write there so to
4 of the question 4 my mund that's regulated
5 Q Tobec moreclear Iet me reread (he 5 Therc arc other services and data
6 scnlence  You say that BellSouth 1s not © scrvices that we have both tarnfed as
7 obligated to provide 1ts DSL sen ice over 7 Interstate access seryices or mtrastate
S the UNE factlities in North Carolina 8 aceess senvices that we tariff at the,
9 Is your position that -- or may 1 9 state comnussions or al the FCC  Thosc
10 characterize that as not currently 10  arc obviously regutated by (hose bodies
11 obhigated to do so”? 11 When BellSouth wanted to offer
2 MR CULPEPPER The same 2 FastAccess scrvice 1t didn't have to file
13 objection 13 atartT 1t didn't have to file any type
14 A Wedon't have an order i North Carolina 14 of a -- I guess secking permission or
15 requiring us (o provide our DSL scrvice 15 terms of conditions with the state
16 over UNE-P or UNE-L or any othcr UNE le comssion as (o how 1t was going to offer
17 facihtics. so that's what I mean by we're 17 that particular scrvice because 1t was
18 not obligated There's no order 1n North S avatlable in a competitive marketplace |
19 Carolina that requires us to do so 19  guess 1t would be the same if BellSouth
20 Q Atpage 19 of tlus testimony at Imcs 9 (o 20 wanted to offer lemonade or some other
21 12. essentially, you state that in a 21 tvpe of service that was avatlable
22 deregulated -- do you have that? 22 competitivels. BellSouth could choosc 1o
23 A Yes ldo 23 do so without having to go to a comnussion
24 Q Inadcregulated. competitive environment. 24 to request 1o do so
25 BellSouth. as well as any competitor. docs 25 Q s tlis understanding bascd on your own
Page 344 : Page 346
1 not scck. nor 1s 1t required to have 1 rcad of vartous rules 1n this mdustn ?
2 express permusston from any rcgulatory 2 A Just various rulcs and -- as well as
3 body for the terms and conditions with 3 expenience 1 that I've scen large
4 which it chooscs 1o offer 1ts scrvices 4 regulatory hurdles with some products
5 What do yvou mean by "dercgulated” 5 where vou have a tremendous amount of work
© m ths senienee? 6 that you have to do with the regulaton
7 A BellSouth offers DSL services. a number of 7 bodics to roll out new products and
S different DSL senvices  Therc's an S scrvices and the actual tanffing 1s a
9 miternet service called FastAccess. which S kev port -- part of the service
10 1s an cithanced service offering  1t's an 10 devclopment. product development whercas
11 IP-based enhanced service offering  It's 11 m a nonrcgulated or competitive
12 completely unrcgulated  And so my usc of 2 offerings 1t's much more driven by what
13 the word dercgulated was simply referring 13 the customer nterest 1s. technical
14 to fMlavors of BellSouth DSL products that 14 capability determmning the price Other
15 opcrate 1n a completely unregulated 15 1y pes of things become much more priman
lée cny rromment 16 m the devclopment of the senice
17 Q On what do vou basc vour understandimg 17 Q Inthe same senience that 1 just read.
18 aboul the degree 1o which BellSouth 1s 18 what do vou mean by the term "competitive
19 deregulated? 15 environment"?
20 A 1basc that based on the number of rules 20 A The broadband services environment that
21 that we have to follow. depending on which 21 BellSouth competes 1n 1s a lughly
22 products and services that we're dealing 22 competitive cnvironment  There's a
23 with 23 tremendous number of intermodal
24 In my experience 1 woiking with 24 competitors for broadband
25 the wholesale DSL services that are 25 Q What s an "micrmodal competiior™?
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1 A Anintermodal competitor as it's termed 1 A Idon't Iknow that there's some FCC
2 i broad -- 1s uscd 1n broadband 1s a 2 reports that talk about broadband
3 compctitor that uscs a different 3 competition that go into some detail in
4 technology to offer a sumilar senice (0 4 terms of numbers of compcetitors in cach
5 comipele 5 state [ just can't comge up with the
6 The classic example 1s cable modem € figures right herc :
7 scrvice 1t uses an underly ing technology 7 Q Do you know what BellSouth's current
S different than DSL. but the end uscrs' S market sharc 1s of the broadband market?
9 senvice. therr broadband service or cable S MR CULPEPPER Objcct to the
10 modem or DSL. 1svery very sinular and 10 question  This wasn't -- | mean where
11 thev choose them as substitute products 11 1s this coming from 1n lus testumony?
12 for each other 12 MS JOYCE He stated that there
13 Q Arcthere any other kinds of intermodal 13 1s a deregulated. competiine
14 scrvice? 14 cnvironment  1'm allowed (o understand
5 A Intcrmodal broadband scrvices? 15 what Ius understanding 1s of the word
16 Q Ycs 16 compctitive envtronment becausc 1t has
17 A Ycs There's satellite broadband 17 several meangs
18 scrvice  There are fined wircless 18 MR CULPEPPER Back on page 19?
19 broadband scrvices  There are mobile 19 MS JOYCE 19. lines 9 10 10
20 wircless broadband scrvices as well as ATM 20 A In the broadband market space. BellSouth
21 frame rclay. ISDM. mctro cthernet. giga 21 has less than 50-percent market sharc of
22 bit cthernet. any tvpe enter nto a 22 broadband scr 1ccs
23 broadband space 23 Q Do vou know what BeliSouth's market share
24 Q How many cnutics other than BellSouth 24 1s of DSL services?
25 provide broadband senvices over the 25 A Within the DSL technology segment of the
Page 343 Page 350
1 tclephone network 1n North Carolina? 1 broadband marketplacc. 1t varics anvwhere
2 A I'm gomg to have 1o ask some clarifving 2 from 70 to 90 percent where BeliSouth has
3 qucstions 3 that type of penctration or. [ gucss you
4 Q Not resellers 4 could say technology share
5 A You say entities offering broadband over 5 Q lsthat region wide?
6 the phone network that's not BellSouth © A ltvarics from state (o state depending on
7 Arc vou referring to lacility-based 7 the level of competition that we have
8 competiors? Arc you -- S Somc competitors choose not to be n rural
9 Q Wecanstart there  Tell me what your 9 arcas so our markcet sharc might be
10 understandimg of a facility-bascd 10 lugher  Some competitors are more focused
11 compctilor 1s 11 on urban arcas. so our markct sharc would
12 A A facthty-based competitor 1s a CLEC or 2 be lower
13 m North Carolina 1t's a CLP that has 13 Q Ona regron-wide basis could vou provide
14 constructed therr own facilities and 14 me a range of what DSL's market share 1s
15 provides their scrvices over their own 15 m the DSL market?
le network facilities  Thev've cither 16 A Inthe DSL technology not -- DSL itself
17 constructed their own fiber their own 7 1s not a market It 1s in the range of 80
18 copper. or hybnid fiber coax facilitics S to 85 pereent
19 and competc using their own 19 Q Do vou know what the standard 1s to assess
20 Q How many facthitics-based entitics other 2 market power 1n an antitrust sensc?
21 than BellSouth provide broadband 1 North z MR CULPEPPER Objcct to the form
22 Carolina? 22 of the question
23 A [ don't know the answer to the number in 23 A 1 have some fanuhartty with 1t but [
24 North Carolina 24 wouldn't necessarily say 1 could quote the
25 Q Do you know the number i amy other state? 25 standard
14 (Pages 347 to 350)
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1 Q Sois it fair to characterize your 1 FastAccess. then the end uscr of
2z testimony at lines 9 through 10 that 2 FastAccess scnicc 1s the customer of
3 vou're referring to the broadband market 3 rccord for FastAccess
4 as a whole with all of the vanous 4 Q By "end user". do vou mcan a natural
5 technologics uscd lo provide broadband? 5 person?
& A Ycs & A Ycs ora natural business | gucss
7 Q Alsoon page 19 lines 23 (o 24. vou statc 7 Q Can BeliSouth charge an cnd user for
S that the Commussion -- rather this 8 scn ices that 1t provides to them?
S Commuisston has never and could not be 9 MR CULPEPPER Objcct to the form
10 cvpected to require BellSouth to provide 10 of the question
11 its DSL services at no charge to end-user 11 A [ think BellSouth offers 1ts services with
12 customers Do vou sce that? 12 terms and conditions  And one of those
13 A Yes 13 tcrms and conditions 1s tyvpicallv how much
14 Q What do you mecan by could not be cypected 14 we're going to charge for that
15 to? 15 Q [IfBellSouth in this -- I'm going (o give
16 A Inthis particular casc [ beheve what l¢ vou a scenario  BellSouth 1s presently
17 the petitioners arc asking for 1s somce 17 providing DSL services to Ms Smith at her
18 form of pumishment that BellSouth offer a 18 home over UNE facilities
18 senvice free of charge. m other words not 19 A You're referring to FastAccess service?
20 collect revenues for the services. until 20 Q BellSouth's DSL rctail fimished product
21 this 1ssuc 1s resolved to the satisfaction 21 A Okay
22 of the Jomnt Pctitioners 22 Q Ms Smuthis not an ISP )
23 And my statement and my testimony 23 A Gotyou There may beaMs Smuth's ISP.
24 1s that we're in full compliance with the 24 so 1 just wanted to make surc Okay  Go
25 cnasting orders. both at the federal and 25 ahecad :
Page 352 Page 354
1 the state Ievel  And since there's no 1 Q Arc there states 1in which -- strike
2 punishment that 1s justificd m this 2 that
3 situation, and that's -- so this 3 IfMs Smith 1s recerving DSL over
4 Commussion should not be -- could not be 4 UNEs. then vou understand that she must be
5 cvpected to basrcally levy a punmishment 5 getting senice from -- a non-DSL service
© agamst BellSouth 1n the situation since 6 from a CLP or a CLEC. 1sn't that night?
7 we've done nothing wrong 7 A Yecs
S Q When BellSouth provides DSL services over & Q Could BellSouth be charging Ms Smuth
9 UNEs. who 1s 1ts customer? 9 directly for the DSL senvice that she
10 A For which service? 10 reeenes?
11 Q The DSL service 11 A Yes
12 A Wchave two flavors of DSL service that we 12 Q Would thesc be retarl market-based rates?
13 scll  We have a wholesale DSL service 13 A It would depend on (he terms and
14 that 1s sold 10 an ISP And then the 1SPs 14 conditions of the service It varies
15 scll therr services to end-user 15 somewhit by state to stale
l¢  customers Our wholesale DSL service 1s 16 Q Inthatsccnano canyou think of a
7 not typically sold to end-user customers 17 rcason why the CLP that senncs or the CLEC
18 So 1if vou're referring to BellSouth's S that senes Ms Snmth should be charged
19 tartfted DSL service 1l 1t's available 19 anvthing by BellSouth with regard to the
20 over 1 UNE-P then the customer would be 20 DSL service?
21 the internet service provider who's z MR CULPEPPER Objcct to the form
22 purchased that service. which could be 2 of the question
23 Earthlink It could also be BellSouth's 23 A 1gucss I'm not surc aboul vour question
24 own mternct scrvice opcration which we 24 Could you 1ephrasc 1t for me m te1ms
25 call FastAccess  [f you're referring to 25 of -- You lost mc with lerms of who's
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Page 355 Page 357
1 collecting money from who 1 service over the CLEC's UNE
2 Q Alnght Inmy scenano -- 2 Q Docs BellSouth provide DSL over UNES 1n
3 A Ycs 3 any state absent a statc comnusston order?
4 Q --BellSouth 1s providing DSL over UNEs (o 4 A No
5 Ms Snuth 5 Q Canvoucyplam why the CLEC would be a
6 A Oka 6 cost causer when the DSL over a UNE
7 Q And we've cstablished BeliSouth 1s 7 sttuation 1s implemented? ,
S charging Ms Smith moncy for that DSL 8 A From a cost causcr perspective BellSouth
9 senicc 9 didn't introduce this language didn't ask
10 A That we have a separate agrecment with 10 for this requirement so the CLECs arc
11 Ms Smuth for her DSL service that's 11 wanting BellSouth to continue 1o offer
12 completelv independent other than the fact 12 their DSL service And CLECs are
13 it's over the UNE  So we have a contract 13 benefiting from thosc rules and those
14 with her for what she's paving us? 14 orders and it's BellSouth that's having
15 Q Yes 15 to incur all the costs
16 A Okay 16 Q Inthe Ms Snuth scenario --
17 Q And bccause UNEs arc nvolved then 17 A Uh-huh
18 clcarly there's a CLEC that 1s also 18 Q --who would have ordered the DSL service
19 scrving Ms Snmuth 19 from BellSouth?
20 A Ubh-huh 20 A Ms Smuth
21 Q Lcasing thesc UNEs from BellSouth 21 Q Can you think of any other industry n
22 A Yes 22 which a regulated entity would imposc the
23 Q And that's the typical arrangement. that 23 costs of Icgal compliance on a third party
24 the CLEC leascs these UNEs from 24 who 1s not their direct customer?
25 BcliSouth 2 MR CULPEPPER Objcct to the form
Page 356 , Page 358
1 Can vou think of a rcason that the 1 of the question
2 CLEC would nced to pay BellSouth any moncy 2 A I'm not cven sure what that means. let
3 with respect to the DSL service that 3 alone be able (o come up with an examiple
4 BellSouth 1s providing to Ms Smith? 4 Q Well, 1 think we've cstabhished that
5 A Iknow that in situations where we've had 5 BellSouth has been ordered 1n several --
o to do DSL over UNE-P or DSL with UNEs 6 four states to do DSL over UNEs by a state
7 Florida or in Lowsiana or Georgia we've 7 commission And 1n the scenario that 1
3 c\pended a considerable amount of money to 8 presented to you Ms Smith would have
9 comply with thosc orders 1n both manual S been the mstigator of the ordcr for the
10 reworking. lacility -- 1n records 10 DSL services Ms Simith 1s paving for
11 keeping and a number of things  So 11 thosc sen 1ces '
12 BecllSouth has cssentially had to incur 12 A That's correct .
13 considerable costs to do -- to offer -- 13 Q You've also opined on the fact that a CLEC
14 1o continuc 1o offer their senice in 14 i that mstance was a cosl causer because
15  comphance with these orders 15  BecllSouth expended resources to comply
16 The reason for that 1s because the 16 with a comnusston order
17 CLECs are the oncs who want us (o provide 17 A Yes |
3 scrvice they're not wanting to provide 18 Q I'm just wondering if there's anv other
19 themsclves  So 1t's possible that a 19 mdustry in which a third party must
20 commussion or somcbody could construc that 20 reumburse a regulated entity for the tasks
since the cost causcr 1s the CLEC who has 21 it performs i complving with legal
brought this mnto an arbitration, 22 orders”
BellSouth was not wilfing to incur these 23 MR CULPEPPER Samc objection
costs. that the CLEC should bear the costs 24 A 1don't know
associated with providing BellSouth DSL 25 MS JOYCE Mr Fogle. thank vou

16 (Pages 355 to 358)

NICOLE FLEMING & ASSOCIATES
(919) 567-1123

\ d4ca8799-1c25-48ba-a04d-0aafra1507

e
DN D DO N B
Ok W N




Joint Petitioners v. Eric Fogle, Volume IT 12-7-2004
BellSouth
Page 359 Page 361
1 I am fimished with my direct examination 1 ERRATA SHEET
2 Mr Culpepper do vou have 2
3 anvthing” 3 Casc namc  In the Matter of
4 CROSS-EXAMINATION 4
5 BY MR CULPEPPER 5 Jomt Petition NewSouth
6 Q Mr Fogle you were asked sonic questions 6 Communications for
7 about -- I think you werc asked onc time 7 Arbitration with BellSouth
g what 1s a frozen clement? S
9 A Yecs 9 Dceponent Eric Fogle
10 Q And arc vou here to testify as to what 1s 10
11 a frozen element? 11 Datc
12 A No.I'mnot 2
13 MR CULPEPPER No further 13 PAGE LINE READS SHOULD READ
14 questions 14 /o /
15 MS JOYCE Mr Fogle. you'll be 15 /A /
16 recening a copy of this transcript  And 16 I /
17 you will have the right within 30 calendar 17 /o /
18 davs of receving 1t to 1cad 1t and make S /o /
19 any tyvpographical changes and also (o sign 19 i /
20 it Do you understand that? 20 /o /
21 THE WITNESS Ycs 21 /o /
2 MS JOYCE And that «f vou fal 22 /o /
23 tosign it within 30 days the transcript 23 I /
24 1s nonctheless decmed an official 24 /A /
25 transcript Do vou understand that” 25 /o /
Page 360 Page 362
1 THE WITNESS Ycs 1do 1 SIGNATURE
2 MS JOYCE Thank vou for coming 2 I En Fogle do hercby slate lllld\.‘l odth
3 hiere today 1 hope vou have a safe travel :‘m | have read the above and furezomg
A A cposttion in s entirelv and that the
4 homic same 1s a [ull. true and correct
5 THE WITNESS Thank vou 4 transenpt of my lestimony
8 MS JOYCE Off the record o Signature 1s subjeet to vonections on
7 (THE DEPOSITION CONCLUDED AT | 30 P M ) ,  chedenaty cheetbany
<
9 = Fric Fogle
1 Statc o
11 ¥
Z Counlv ol
13 1>
14 1-
| 15 Swormn 10 and subscithed betore me this
16 1ri dav ol 20
\ 7 16
o 17 Notary Public
( 19 5
}‘ 2 O . My commission exples 1
\ 21 En
2 21
\ 23 2z
1 24 £
| 25 <4
| 2R
|
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Page 363

CERTINCALL
State ol Morth Carolua
County of Hamet

I Nicole Ball Ulemnig. a notary public m
and for the State of Morth € wolun do
hereby certity that there came betore me
en the 7th day of December 2001 the
Peasen hercmbefore named who was by me
duly sworn to testity (o the trurh and
nothmg but the tuth ol his knowlcdac
concerning the matters n contron NV LY
tus cause that the witiess was therenpen
examnebunder oath the exanumation
reduced 1o tvpewntmg by mys<elf and the
depasition s 1 true and aecurate
tansctipiion o the testimeny' gnen by
the wimess

Iuarthar caitify that Tam not counscl

for not mthe employment of any of the
partes to this action that ! am not
related by bloed or niamage te wy of the
parties nor ain I oferested el
directly or meluectly, w the 1esubis of

this action

T witness whereol | Have lereto <ot my
hand and aflined my othicial notanal

~eal s the Zhst day of Decembar

200

Micole Ball Flemug
Notary Pubiie
My conummssion expues H30/035

NICOLE FLEMING & ASSOCIATES
5067-1123
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